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Court of Appeals of the District of Columbia 

No. 5564. I 

i 

Ashby Williams, Appellant, i 

vs. ! 

Robert 'SI. Foster and Dolores Foster.! 

I 

I 

I 

a Supreme Court of the District of Columbia. 

In Equity. I 

i 

No. 49270. 

Robert M. Foster and Dolores Foster, Plaintiffs, 

vs. I 

Ashby Williams, Defendant. 

I 

United States of America, | 

DiMnct of Colimbia, ss: | 

Be it remembered, That in the Supreme Court o|f the Dis¬ 
trict of Columbia, at the City of Washington, in isaid Dis¬ 
trict, at the times hereinafter mentioned, the ifollowing 
papers were filed and proceedings had in the abovie-entitled 
cause, to-wit: | 

1 Amended Bill of Complaint. I 

Filed :\[ar. 14, 1929. I 

! 

In the Supreme Court of the District of Columbia^ Holding 

an Equity Court. j 

Equity. No. 49270. | 

I 

Robert M. Foster and Dolores Foster, Plaintiffs, 

I 

vs. i 

Ashby Williams, Defendant. | 

» 

I 

The plaintiffs respectfully show to the court: ! 

1. That the plaintiff, Robert M. Foster, filed, on the 8th 
day of January, 1929, his original bill of complaint in this 

1—5564a I 
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court against the defendant alleging among other things 
that the suit was brought by the said Robert ^1. Foster, to 
the use and benefit of Dolores Foster, his assignee, as set 
forth in ])aragraphs' numbered one (1) and twenty (20) 
of said bill of complaint; that the defendant has large sums 
of money belonging to the plaintiff, Doloi'es Foster, as the 
assignee of the ])laintiff Robert ^1. Foster, by virtue of a 
partnershi}) agreement entered into on or about the 4th 
day of A])rii, 1922, between the plaintiff, Robert Foster 
and the defendant, Ashby AVilliams, for the purpose of 
practicing law in the District of ('’olumbia, which ])artner- 
shi]) was dissolved on or about April 4, 192)1; and that the 
defendant has failed and refused to ])ay over to either of 
the ihaintiffs the amounts due the plaintiff, Dolores Foster, 
under and — virtue of said partnership and the as- 
2 signment thereof by the jdaintiff, Robert M. Foster. 

In said original bill of complaint, plaintilT, Robert 
.M. Foster, ])ray(‘d, among other things, that an accounting 
be had and that a judgment be rendei-ed against the de¬ 
fendant for the amount found to be due his assignee, Dolores 
Foster, all of which allegations and prayers will more fully 
appear by reference to the original bill of complaint. 

2. And now, by leave of the court contained in its order 
entered in this cause on the 1st day of March, 1929, the said 
plaintiffs bring this amended bill into said court and show,s 
to the court as follows: 

3. That plaintiff, Robert M. Foster, is a citizen of the 
United States now residing in the Citv of West Palm Beach, 
State of Florida, and joins as party plaintiff in this suit in 
his own right and' as a member of the partnership of 
“AVilliams & Foster’’ composed of the defendant, Ashby 
Williams and himself; and that plaintiff, Dolores Foster, is 
a citizen of the United States now residing in the City of 
West Palm Beach, State of Florida, and joins in this suit 
as plaintiff, in her own right, and as the assignee of the 
plaintiff, Robert M. Foster, as in the original bill and here¬ 
inafter more fullv shown. 

•> 

4. That the defendant, Ashby Williams, is a citizen of the 
United States and a resident of the District of Columbia 
and is sued in his own right and as a member of the said 
firm of ^AVilliams and Foster”. 

5. Tliat on or about the 4th day of April, 1922, plaintiff, 
Robert ^1. Foster, and the defendant, Ashbv IWlliams, 
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entered into a partnership agreement for the general 
practice of law in the District of Columbia; that under said 
partnership agreement the i)laintiff, Robert Foster and 
the said Williams agreed as follows: | 

3 (a) That any and all matters of business secured 
by or through either of them from the date of the 

agreement should be handled by the partnership} (b) that 
the said Robert M. Foster would devote his entire time to 
the handling of business secured by either member of the 
partnership; (c) that the said Williams would c^evote his 
entire time to such business except business that had previ¬ 
ously been secured by the said \\Tlliams; (d) thai the com¬ 
pensation of the said Robert M. Foster should consist of 
forty (40) per cent of the net fees received from!any busi¬ 
ness secured by either member of the partnershijd after the 
date of its commencement; (e) that the agreement, unless 
otherwise breached or terminated bv mutual consent, should 
continue for the term of one year from the date thereof. A 
true copy of such agreement is attached hereto aid made a 
part hereof and is marked “Plaintiffs’ Exhibit A”. 

6. That thereafter the plaintiff, Robert M. Fjoster and 
the defendant Williams engaged in the general practice of 
law in the City of Washington as partners undey the firm 
name of “Williams and Foster” as aforesaid; that during 
the ensuing period of one year various and sundry claims 
and suits and miscellaneous legal matters were secured by 
each of the members of said partnership. 

7. That on or about February 26, 1923, a disagreement 
arose between the aforesaid members of said partnership 
over the method of handling business and other (personal) 
matters, and on said date the defendant Williams Idirected a 
letter to the said plaintiff, Robert M. Poster, stating that he 
desired to discontinue the partnership relation, and on April 
7, 1923, the defendant Williams addressed another letter 
to the said plaintiff, Robert M. Foster, in which he stated 
that it was his desire that the fact that the partnership 

agreement had expired on April 4, 1923, j should be 

4 observed. The said plaintiff, Robert M. Foster, 
acquiesced in the discontinuance of the partnership. 

The two partners thereafter, until May 1,1923, occupied the 
same office, but on said date the said Robert M. jFoster re¬ 
moved from the office theretofore occupied, apd opened 


I 
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office elsewhere, each of the two partners thereafter con¬ 
ducting their law practice individually. 

8. That at about the time of the dissolution of the part¬ 
nership, as aforesaid considerable animosity and ill-will 
arose between the said partners; that the defendant Wil¬ 
liams from the time of the dissolution, however, insisted 
upon the retention of the files in all of the cases in which 
the partnership was interested, and for a long time there¬ 
after refused to permit the said Robert Foster to partici¬ 
pate in any way in the conduct of the partnership business. 
This condition existed for some six months subsequent to 
the dissolution, after which the said Robert M. Foster, 
through various advances and entreaties, was permitted to 
co-operate to some extent in the handling of the partnership 
business: that during the entire ])eriod, from tlie time of dis¬ 
solution to the present date, the said Robert M. Foster has 
always been ready and willing to co-oi)erate and assist in 
every possible way in handling said business to the extent 
that he was permitted to do so by the defendant Williams. 
However, the defendant Williams insisted on the continuous 
possession and control of all files relating to said business 
and in the management of the partnership affairs and in 
the exclusive intercourse with partnership clients irrespec¬ 
tive of any acquiescence or opinions of the said Robert M. 
Foster up to tlie present time. 

9. That subsequent to the time of such dissolution all 

fees received from the partnership business have been 

5 collected bv the defendant Williams without anv 

^ « 

participation on the part of the plaintiff Robert M. 
Foster. During theiyears of 1924 and 1925, the defendant 
Williams collected a number of small fees and promptly re¬ 
mitted to the said Robert M. Foster forty (40) per cent 
tliereof, according to' tlie partnership agreement. However, 
some time during the early part of the year 1926, the de¬ 
fendant Williams collected, on behalf of the partnership, a 
certain fee paid by the Drying Systems, Incorporated, in the 
sum (as stated by defendant) of $5,637.03, and on August 
9, 1926, remitted to the said Robert M. Foster only $1000 
of said fee, and has paid him or his assignee nothing 
therefrom since that time; that immediately thereafter, the 
said Robert !M. Foster insisted upon the payment to him of 
the balance of forty (40) per cent of this amount, to-wit: 
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i 

$1,254.81. The defendant 'Williams declined and refused to 
pay any further part of this fee. 

10. That during the continuation of the partnership, it 
secured a large number of claims against the German Gov¬ 
ernment to be presented and determined before the United 
States-Germany Mixed Claims Commission. Thereafter, 
and prior to the dissolution of the partnership, both of the 
aforesaid partners contributed their time and efforts to the 
preparation and presentation of these claims, $nd subse¬ 
quent to the dissolution the said Robert M. Foster has co¬ 
operated in the handling of these claims to the full extent 
that he was permitted to do so by the defendant Wil¬ 
liams; said Williams, however, continued to assbrt and as¬ 
sume the full supervision and control of the files in these 
cases, the handling of tlie same, and all contact^ with the 
clients whose claims were being handled. I 

11. That at various times prior to October, 1926, 
6 all of these claims against Germany had been de¬ 
termined bv the Mixed Claims Commission, whose 
action therein was final, as provided by law, ai|d nothing 
thereafter remained to be done with respect to these claims 
except to secure their payment and collect the fees from the 
clients. The partnership had theretofore secured written 
contracts of employment with all of these clients, and it was 
then ascertained, or readilv ascertainable, that tiie fees to 
be recovered by the partnership in these claims iwould ag¬ 
gregate from $75,000 to $80,000. 

12. That on or about October 14, 1926, plaintiff, Robert 
M. Foster was in great need of funds and approached the 
defendant 'Williams seriously insisting upon payment by 
him of the amount of fees due him from the Drying Systems 
case as aforesaid. The defendant Williams thereupon took 
the position that he had contributed a great deal of time and 
made great expenditures of money in connectiou with the 
handling of the Drying Systems case as well as the claims 
against Germany, and stated that the plaintiff Robert M. 
Foster would be required to accept a smaller percentage for 
his share of these fees than that provided for ini the part¬ 
nership agreement; said defendant Williams further stated 
that he would not conform to the partnership agreement in 
the matter of fees and that he would not permit the plaintiff 
Robert M. Foster, in any event, to share in the proceeds to 
any extent in some of said claims unless he woul(^ then and 
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there agree to accei3t out of all of the German claims a 
smaller percentage of said fees than that provided in the 
partnership agreement. Said defendant Williams further 
stated that he would not pay over to the said plaintiff Robert 
M. Foster the amount then due him from the Drying Sys¬ 
tems fee as aforesaid unless the said Robert M. Foster 
would consent to such a reduction of his fees in con- 

7 nection with the German claims. 

13. That in consideration of the premises and not¬ 
withstanding that the defendant Williams was entitled to 
no additional compensation for extra services under the cir¬ 
cumstances, and under a pretense of a willingness to make 
an early payment to'the plaintiff Robert M. Foster, of his 
share of the Drving* Svstems fee, said defendant Williams 
induced and coerced the plaintiff Robert M. Foster to exe¬ 
cute a certain writing providing for a reduction of fees in 
all German claims. (Copy of said writing is attached hereto 
and made a part hereof, and is marked ‘‘Plaintiffs’ Exhibit 
B”). Although nothing then remained to be done in regard 
to these claims except to await appropriations of Congress 
for the payment thereof and the collection of the fees. 

14. That the defendant Williams did not then or there¬ 
after pay to the plaihtiff Robert M. Foster his share of the 
Drying Systems fee, as aforesaid, and has not yet done so. 
The plaintiff Robert M. Foster thereafter continuously pro¬ 
tested witliholding* of said amount and the inequity and 
illegality of the alleged agreement of October 14th, 1926, 
(Exhibit B) and was then and has at all times thereafter 
been ready and willing to do all that he was permitted to do 
by the defendant Williams in the handling of said claims 
and all other partnership business. 

lb. That said writing dated October 14, 1926, (Exhibit 
B) was not read over by the plaintiff Robert M. Foster prior 
to the signing thereof, but the same pretended to have been 
dictated in his presence. Prior to the time of said dict-ion 
and in the same conference between the said Williams and 
said Robert M. Foster it was agreed that plaintiff Robert 
M. Foster should receive thirty-five (35) per cent and Wil¬ 
liams sixty-five (65) per cent of the fees in the Ger- 

8 man claims cases, and this agreement was so dictated 
to the stenographer of said Williams in the presence 

of the plaintiff Robert M. Foster. 
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16. That during the early part of the year 1928, 0ongress 
made appropriations for the payment of the German claims 
hereinbefore mentioned. On May 28, 1928, the defendant 
Williams directed to the plaintiff, Robert M. Foster a letter 
transmitting to him a check in the sum of $103.4’6, Ithe same 
purporting to be thirty-five (35) per cent of the ^ee in the 
German claims case of the Bemis Brothers Bag Company. 

17. That on June 5,1928, the defendant Williams; directed 

a letter to the plaintiff Robert M. Foster transijnitting a 
check for $76.31, same purporting to be thirty-five (35) 
per cent of the fee collected in the German claimis case of 
S. W. Bridges & Company. I 

18. That on August 11,1928, defendant Williams directed 
a letter to the plaintiff Robert M. Foster transmitting his 
check for $11,458.33, payable to the plaintiff Dolores Foster, 
the same purporting to be thirty-five (35) per cejnt of the 
fee in the German claims case of the Regal Sack Company. 

19. That on August 20, 1928, the defendant Williams di¬ 

rected a letter to the plaintiff Robert M. Foster trafismitting 
a check in the sum of $2,422.23 payable to plaintiff Dolores 
Foster alleging the same to be the share to which the plain¬ 
tiffs were entitled in the fee of the German claim of Walker, 
Armstrong & Company. However, this amount |was pur¬ 
ported to be computed upon the basis of thirty (30) per cent 
of the net fee received bv the defendant Williams oh account 
of such claim, and in addition thereto the said defendant 
Williams had deducted $1,684.01 which he claimecl to have 
overpaid the plaintiff Robert M. Foster in his previous re¬ 
mittances. I 

9 20. That on December 17,1928, defendanOWilliams 

directed a letter to the plaintiff Robert M. Foster ad¬ 
vising him that he had collected other fees from the claims 
against Germany amounting to $5,480.34, proposing to pay 
to the plaintiff’ Robert M. Foster or plaintiff Doloiies Foster 
only thirty (30) per cent thereof after deducting various 
items for costs, expenses, and alleged attorneysf fees for 
collecting said fees; that on December 20,1928, the|plaintiffs 
tendered to the defendant Williams a receipt for the amount 
so proposed to be so paid by the defendant, biit the de¬ 
fendant did then and there refuse to pay said amoiimt or any 
part thereof unless the said plaintiffs would exe(^ute a full 
release of the said defendant in this behalf which said re¬ 
lease the plaintiffs then and there declined to exbcute. 
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21. That the plaintiffs allege they do not know of a 
certaintv the exact amount of fees which have been collected 
bv the defendant Williams in connection with anv and all of 
the aforesaid claims against Germany since all negotiations 
for the collection of said fees have been carried on ex¬ 
clusively by the defendant Williams and the plaintiffs have 
not had available for their inspection any of the files in said 
cases. 

22. That on or about October 1, 1926, the plaintiff Robert 
M. Foster reached an agreement with the said Dolores 
Foster, his wife, whereby he assigned to her all moneys due 
or to become due to him by virtue of his interest in the afore¬ 
said partnership claims. Notification of this agreement was 
delivered to the defendant Williams on August 11, 1928. 
After delivery of said notice of said assignment all checks 
relating to the fees in these cases have been made payable 
to the plaintiff Dolores Foster. 

23. Plaintiffs further sav that there are due and 
10 will become due the aforesaid partnership on account 
of fees earned from said partnership business large 
sums of money, the exact amounts of which are unknown to 
your plaintiffs; that the defendant Williams now has in his 
possession large sums of money collected by him on account 
of the aforesaid partnership business, and unaccounted for 
and not paid over to either of the plaintiffs, the exact amount 
of which is unknown to the plaintiffs. Plaintiffs believe that 
the said defendant now has in his possession the approxi¬ 
mate sum of $10,000; to which the plaintiff, Dolores Foster, 
is entitled as the share of fees due her under and by virtue 
of the aforesaid partnership agreement and assignment, but 
the exact amount of such sums now so held bv the defendant 
and due to the plaintiff Dolores Foster as aforesaid is un¬ 
known to the plaintiffs, the books and records of the de¬ 
fendant being inaccessable to the plaintiffs for this purpose. 

24. Plaintiffs are informed and believe and therefore aver 
that the defendant is practically without funds other than 
those funds belonging to the partnership heretofore men¬ 
tioned. 

25. Plaintiffs are further informed and believe and there¬ 
fore aver that the defendant is about to depart for Europe 
and will take with him the funds heretofore collected by him 
belonging to the partnership and squander the same, all to 
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the irreparable injury of the plaintiffs unless he is re¬ 
strained and enjoined from so doing. I 

Wherefore the plaintiffs pray: I 

1. That a United States writ of subpania issuc’l out of this 
honorable court coinmanding the defendant to appear herein 
and answer the exigencies of this amended bill. I 

2. That the defendant be required to idisclose as 

11 follows: 1 

(1) The present status of each of thq claims as 
aforesaid received by the partnership during it^ existence, 
the amount of the fees received bv the defendant ion account 
of each and the date of such receipt; j 

(2) How much of the fees aforesaid is now h^id and pos¬ 
sessed by the defendant and what disposition defendant has 
made of so much and such parts of said fees aslis not now 
had and possessed by him in kind as received find if any 
part of said fees has been invested or is now on| deposit or 
in the keeping of any bank or other financial imftitution to 
the credit or account of defendant, how and iii what in¬ 
vested and in what bank or other institution, to what account 
and of what character, whether money, stocksj bonds or 
other financial securities. | 

3. That a receiver be appointed to take and lipid subject 

to the final disposition of this case all and every! the assets 
of the defendant in the form of fees or fruits thei’eof of the 
partnership aforesaid, all of the books, records and files 
pertaining or in any wise relating to the business of the 
partnership. | 

4. That the defendant be restrained and enjojined from 
collecting any further fees duo the partnership, i 

5. That an accounting may be had between the plaintiff 
Robert M. Foster and the defendant, Ashby Williijims, in the 
premises and for the purposes thereof referencejs be made 
to the Auditor of the Court for his consideration, action and 
report according to the rules of the Court in tjiat behalf 

made and provided, and that a projier Idecree be 

12 entered by the Court in the cause. j 

6. To the ends aforesaid and each of thdm that all 
necessary and proper orders may be made and ptoceedings 
had; and i 
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7. That the [)laintiffs may have such other and further 
relief as the nature of the case may require. 

ROBERT M. FOSTER and 
DOLORES FOSTER, 

Plaintiff.^, 

By LEMUEL OLIVER, 

' Their Atiornej/. 

LEMUEL OLIVER, 

Aftorne?/ for Plaintiffs. 

District of ('olcmbia, .'JS; 

Before me, a Xotarv Public in and for the District of 
Columbia, aforesaid,'personally appeared Lemuel Oliver, 
attorney for the plaintiffs, who being by me first duly sworn, 
deposes and says that both of the plaintiffs are at present 
absent from the District of Columbia, and that he, as their 
attorney, has read and knows the contents of the foregoing 
bill of complaint by him subscribed and that he verily be¬ 
lieves the statements therein made to be true. 

Subscribed and sworn to before me this 14th day of 
March, A. D. 1929. 

[ NOTARIAL SEAL. I NELLIE MAE SPATES, 

Notary Public^ D. C. 
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April 4, 1922. 

Mr. Robert M. Foster, 

Washington, D. C. 

Dear Mr. Foster : 

I am writing to confirm our oral agreement which I 
understand to be as follows: 

1. That vou will devote vour entire time to this office 
in the handling of anv matters that mav be secured. 

2. That any and all matters of business secured by or 
through either one of us from the date of the acceptance 
hereof by you will be handled through this office. 

3. That the method of securing business, and of handling 
the same, will be determined by mutual agreement, but in 
case of a disagreement I am to have controlling voice. 

4. That your compensation shall consist of forty (40) 
percent of the net fees received from any business secured 
after the date of the acceptance hereof by you. 
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5. That the office expenses are to be borne by jus equally, 

but provided that I am to pay the entire offic^ expenses 
until Mav 1, 1922. | 

6. That my time, except such as is necessary tb prosecute 
matters I now have, will be devoted to the business to be 
secured and handled by us as set out above. | 

7. That this a«-reement does not embrace anv division of 

~ * i . 

anv fees in cases I now have, nor anv salarv 11 receive as 

Secretary and Treasurer of the Heston Land Company. 

8. That this agreement unless breached ori otherwise 
terminated by mutual consent, shall continue for one (1) 
year from the date of acceptance hereof by you^ 

Yours verv truly, I 

(Signed) ' ASHBY WlljLIAMS. 


Accepted this 4th dav of April, 1922. I 

(Signed) ‘ ROBERT M. F0STER. 


14 Plaintiffs' Exhibit “B”. I 

I 

1 

I 

Law Offices Ashbv Williams. i 
Suite 70 Rust Bldg., 15th & K Sts., Washington, D. C. 


Phones: Main 2475-6. 


Mr. Robert M. Foster, 

Washington, D. C. 


October 14, 1926. 

I ^ 


Dear Mr. Foster : I 

It is my understanding that, in consideration of services 
rendered and expenses incurred by me subseciuent to our 
dissolution of partnership in the Spring of 1923,i and serv¬ 
ices hereafter to be rendered and expenses incurred, in 
connection with the handling of all of the partnership 
claims v. Germanv, that we have this dav mutuajlv agreed 
that out of all fees collected in those cases up to hnd aggre¬ 
gate of $50,000 you are to receive thirty per centum there¬ 
of and I seventy per centum thereof; provided that when 
the total of such fees shall aggregate $50,000 }|ou are to 
receive forty per centum and I sixty per centum put of any 
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such fees collected thereafter in excess of such aii.’gregate of 
.$50,000. 

If this is correct please endorse this letter and oblige. 
Yours very truly, 

(Signed) • ASHBY WILLIAMS. 

AW :EM. 

Dear Col. Williams: 

The foregoing statement is according to mv understand- 
ing our agreement. 

(Signed) R. M. FOSTER. 

Service of the fordgoing Amended Bill of Complaint and 
receipt of a carbon copy thereof is hereby acknowledged 
this 14 dav of March, 1929. 

EDWARD STAFFORD, 

Attorney for Defendant. 

15 Motion to Remove Amended Bill of Complaint from 

the Files. 

Filed Apr. 3, 1929. 

##*##*# 

Coiiu's now the (kTciidaiil, by his attorney, and respect¬ 
fully moves the court to remove the amended bill of com- 

* 

plaint from the files', for the reason that the alleged veri¬ 
fication thereof is false and misleading to the court, as set 
out in detail in the affidavit attached hereto which is hereby 
made a part of this motion. 

EDWARD STAFFORD. 
Attorney for Defendant. 

Lemuel Oliver, Esq., 

Denrike Building, 

Washington, D. C.: 

Take notice that the above motion will be called to the 
attention of the Justice sitting in Equity Court No. 2 on 
Friday, April 5, 1928 at 10 o’clock A. ^I. or as soon there¬ 
after as counsel can be heard. 

: EDWARD STAFFORD, 

Attorney for Defendant. 
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Service of the above motion and notice, and receipt of a 
carbon copy of the above motion and of the affidavit re¬ 
ferred to in said motion are hereby acknowledged this 3rd 
dav of April, 1929. I 

LEMUEL OLIVER, 
By WM. MEYE$HOFF. 

1() Affidavit of Defendant in Support of ^lotion to 
Remove Amended Bill from the Files. \ 


District of Columbia, ss: ' 

i 

Ashby Williams, being first duly sworn, deposejs and says 
that he is the defendant in the above entitled pause and 
makes this affidavit in support of his motion to remove the 
amended bill from the file for the reason that the alleged 
verification of the same is false and misleadifig to the 
court; that the original bill of complaint was I sworn to 
January 4, 1929, and filed January 8, 1929; that ivithiu the 
twentv davs allowed for answer, defendant bv his attornev 
filed a motion to dismiss the said original bill of pomplaint, 
the hearing on which motion was twice continued at the 
request of the attorney for the plaintiffs, and which motion 
was on the first day of March, 1929, after hearin^^-, granted 
with leave to the plaintiff or plaintiffs to file an; amended 
bill within ten days from March 1; that on March 14, 1929 
the amended bill was filed, attorney for the defendant hav¬ 
ing accepted service of the same on that date; tluit the day 
following the acceptance of service of said amc^nded bill 
of complaint the defendant’s attorney endeavored to com¬ 
municate with the attorney for the plaintilfs, witjh respect 
to the verification of the said amended bill of complaint, 
but was informed by tlie office of the plaintiffs 1 attorney 
that plaintiffs’ attorney was away from the officii for sev¬ 
eral days; that daily attempts were made by the defendant 
through his attorney to reach the plaintiffs’ attorney by 
telephone; that on or about Tuesday, !March 19, the defend¬ 
ant received positive, authentic and reliable information 
that plaintiff, Robert .M. Foster, had been present in the 
District of Columbia from early in the morning of 
17 March 14, 1929 (the same day on which thejamended 
bill was sworn to and filed) until the evening of the 


I 

I 

i 

I 

I 
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same day; finally on March *20, 1929, defendant’s attorney 
succeeded in reaching ])laintill's’ attorney by tele])hone; 
that immediately a conference was held in the office of the 
defendant’s attorney at noon of March 20, 1929 at which 
were present the defendant, his attorney, and tlie attorney 
for the plaintiffs; that at tliat time and place, the defend¬ 
ant’s attorney informed the attorney for the plaintiffs that 
the defendant had positive, authentic and reliable informa¬ 
tion that plaintiff Kobert M. Foster had been present in 
the District of Columbia from early in the morning of 
March 14, 1929 (the same day on which the amended bill 
was sworn to and filed) until the evening of the same day; 
thereupon the attorney for the plaintiffs admitted that the 
said Robert M. Foster had been in his office on that day. 


namely, March 14, 1929; thereupon the attorney for the 
defendant called the attention of plaintiffs’ attorney to 
the language of the verification of the amended bill, in 
which he, plaintiffs’ attorney, swore “both of the plain¬ 
tiffs are at present absent from the District of Columbia”, 
the said oath being dated March 14, 1929; that at that time, 
namely at the conference on March 20, 1929, defendant’s 
attorney requested the attorney for the plaintiff's to have 
the plaintiffs themselves sign and swear to the amended bill 
and agreed to give any needed time for that purpose, the 
attorney for the plaintiffs stating that on that day, namely, 
March 20, 1929, said Robert M. Foster was in Washington, 
I). C.; that the attorney for the plaintiff's stated to the at¬ 
torney for the defendant that pending the determination 
as to whether they,dhe plaintiffs, would sign and swear to 
the bill themselves, he would take no advantage of the de¬ 
fendant’s attorney in respect to the filing of any 
18 motions to bring before the court the state of the 
facts with respect to the verification of the amended 
bill, which the attornev for the defendant told the attorney 
for the plaintiffs he intended to file; that later in the after¬ 
noon of March 20, 1929, plaintiffs’ attorney communicated 
by telephone directly with the defendant and said that he 
had endeavored to communicate on the telephone with de¬ 
fendant’s counsel who occupied an adjoining room to de¬ 
fendant, but that defendant’s counsel was out if his office 
and therefore he wished to speak with defendant and he 
then stated to defendant that they had considered the ques- 
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tion of having plaintiifs themselves sign and sw^ear to the 
amended bill but had decided to let the bill remain as it 

I 

was; I 

' j 

That defendant is advised and believes and| therefore 
avers that the alleged amended bill of complaint ils a nullity 
in ihtt its verification is false and misleadng to the court in 
that it states unqualifiedly as a fact that both thq plaintilTs 
were absent from the District of Columbia upon IMarcli 14, 
1929, on which date, according to the statemen1[ of plain¬ 
tiffs’ own attorney, at least one of the plaintiffs, namely 
Robert M. Foster, was present in the District of| Columbia 
all day long and was not absent from the District!of Colum¬ 
bia as stated in said verification; that defendant is in¬ 
formed and believes and therefore avers that plaintiff 
Robert M. Foster arrived in Washington, D. |C. on the 
morning of March 14, 1929, that he was i^reshnt in the 
District of Columbia during all that day and | conferred 
with the attorney for the plaintiffs on that sam^ day and 
was at the Arlington Hotel as late as G p. m. on that dav. 

ASHBY WILLIAMS. ^ 

Subscribed and sworn to before me this 3ifd day of 
April, 1929. I 

[notarial seal.] REUBEN A. BOGLEY, Jr., 

Notar^,^ Public. 

19 Order Overriding Defendant's Motion tf) Remove 
Amended Bill of Complaint from the Fites. 

Filed Apr. 22, 1929. I 


This cause came on to be heard upon the motion of the 
defendant, Ashby Williams, to remove the Amended Bill 
of Complaint from the files, and the same haying been 
argued and considered, it is by the Court this l^th day of 
April, 1929, | 

Adjudged, ordered, and decreed that the said motion be, 
and the same is hereby overruled, with leave tq the said 
defendant to file answer within eight days. i 

PEYTON GORDON, 

'^Justice. 

No objection as to form. | 

EDWARD STAFFORD, | 

Atty. for Plaintiff. | 


i 
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20 Ansiver of iJie lk\fenrJanf fo the Amended Bill of 

Complauit. 

Filed April 29, 1929. 


The answer of the defendant respectfully shows to the 
Court: 

1. The defendant is advised it is unnecessarv for him to 
answer the allegations of paragraph 1 of the amended bill 
of complaint. 

2. The defendant is advised it is unnecessary for him to 
answer the allegations of paragraph 2 of the amended bill 
of complaint. 

3. The defendant admits that the plaintiffs have been 
residents of the State of Florida, but defendant is without 
knowledge sufficient to form a belief as to whether they, or 
either of them, are now residents of the State of Florida, 
or as to the other allegations in paragraph 3 of the amended 
bill of complaint. 

4. Defendant admits the allegations of paragraph 4, but 
says that he is a legal resident of Virginia. 

5. Defendant denies the allegations of paragraph 5 of 
the amended bill of complaint except as admitted in the 
following statement of his answer thereto: 

In the spring of 1922 defendant had been a practitioner 

of the law about 16 vears and at that time had his offices 

*> 


at Suite 601 Southern Building. The defendant at that 
time experienced great difficulty in being able to read by 
reason of injuries received in the military service and de¬ 
sired to secure the services of a younger man who would 
assist him in his law practice. The said Robert •M. Foster, 
who was a much younger man than defendant and who had 
theretofore been admitted to the Bar of Virginia 
21 upon examination but had never i)racticed law or 
been admitted to the Bar of the District of Columbia, 
was employed to assist him in his law practice under the 


terms of the following agreement: 
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“Ashby Williams, 

Attorney-at-law, 

Soutliern Building, Washington, D. C.| 

April 1 4, 1922. 

Mr. Robert M. Foster, 

Washington, D. C. ! 

Dear Mr. Foster: I 

I am writing to confirm our oral agreement; which I 
understand to be as follows: | 

1. That YOU will devote vour entire time to jthis office 
in the handling of anv matters that mav be secutred. 

2. That anv and all matters of business secured bv or 

- I 

through either one of us from the date of the acceptance 
liereof bv von will be handled through this office. ! 

3. That the method of securing business, and of handling 
the same, will be determined by mutual agreement, but in 
case of a disagreement I am to have controlling yoice. 

4. That your compensation shall consist of ^orty (40) 
per cent of the net fees received from any business secured 
after the date of the acceptance hereof by you. | 

5. That the office exi)enses are to lie ])orne by i^is equally, 

but provided that 1 am to pay the entire office expenses 
until May 1, 1922. | 

6. That my time, except such as is necessary to| xjrosecute 

matters I now have, will be devoted to the business to be 
secured and handled bv us as set out above. j 

* j 

7. That this agreement does not embrace any division 
of anv fees in cases I now have, nor anv salary I receive 
as Secretary and Treasurer of the Heston Land Company. 

8. That this agreement unless breached or I otherwise 
terminated by mutual consent, shall continue fc^r one (1) 
year from the date of acceptance hereof by you., 

Yours very truly, | 

(Signed) ‘ ‘ ASHBY WILLIAMS. 

22 Accepted this 4th day of April, 1922. : 

(Signed) ^ ROBERT M. FOSTER. 

i 

6. Defendant admits that the said Robert M. poster was 
employed in his office under the terms of the agreement 

2—5564a 
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montionecl in paragraph 5 hereof and that this employ- 
nient continued for a short time thereafter, but he denies 
the other allegations of paragraph 6 of the amended bill of 


complaint. 

7. Defendant deiiies the allegations contained in para¬ 
graph 7 of the amended bill of complaint, and for answer 
thereto says as follows: 

The agreement between the defendant and the said 
Robert M. Foster (paragraph 1 thereof) provided that the 
said Robert M. Foster would devote his entire time to the 
work of the defendant’s office. Said Robert M. Foster 
breached this agreement. He habitually reached the office 
not earlier than eleven o’clock in the forenoon, and on 
manv occasions, too numerous for the defendant now to 
recall with exactness, was absent from the office one, two, 
and sometimes three or four days at a time, for no good 
reason, and when jiresent in the office was frequently not in 
condition to work. Defendant frequently called his atten¬ 
tion to this and endeavored to get him to perform his agree¬ 
ment, but without beneficial results. Because defendant’s 
relationship with said Foster was j)ersonally very agree¬ 
able defendant frequently suggested a termination of the 
agreement of April 4, 1922. 

By February, 1923, the said Robert i\I. Foster, instead 
of being a help and an assistance to the defendant in the 
office work, became a positive detriment in view of the 
overhead expense involved, and on that date defendant 
wrote the said Foster suggesting a termination of 


23 the agreement of April 4, 1922. 

The said Foster, however, declined to withdraw 
voluntarily, and insisted upon remaining in the space 
which he occupied in the defendant’s suite of offices in the 
Southern Building. Because of the friendly relationshi]) 
between the parties defendant did not insist upon his with¬ 
drawal but permitted the said Foster to remain in the said 
suite until about Mav, 1923. 

In April, 1923, defendant invited the said Foster to 
remain in the suite of offices then occupied by the defend¬ 
ant in the Southern Building upon his, said Foster’s, agree¬ 
ing to pay a reasonable proportion of the office overhead 
and expense, which amounted to about $350 per month. 
The said Foster declined to remain in the said suite unless 
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defendant would agree to charge him only $75 j^er month 
of the above $350 per month overhead expense, and would 
advance him the monev for at least six months \v4th which 
to pay this $75 per month. This the defendant declined to 
do, and theren])on, in about May, 19*23, said ^^obert M. 
Foster vacated the space he was occupying in defendant’s 
suite, and defendant rented the space he had occupied to 
another lawyer who assumed the payment of practically 
one-half of the office expense. i 

8. Defendant denies the allegations contained in para¬ 
graph 8 of the amended bill of complaint, and in answer 
thereto says as follows: I 

At the time the said Kobert M. Foster left the defend¬ 
ant’s suite of offices in tlie Southern Building in about May, 
1923, there were about 150 matters, claims or cases in which 
the said Foster claimed an interest. Thei^e various 
24 cases were kej)! in sei)arate tiles in a steel tiling 
cabinet in defendant’s office. The kev to tliis cabinet 
was in the stenographer’s desk, and the said Foster had 
free access to the tiles. Of the approximately 150 claims, 
cases or matters above referred to only about! six were 
matters which had come from associates or cliejits of the 
said Foster. These matters the defendant otfered to turn 
over to the said Foster to be handled bv him.I The re- 
mainder of the cases, however, the defendant retained in 

• • -L 

his possession and under his control. The said hjOster had 
no tiling cabinets or office furniture and declined to take 
over the six cases or claims which had come to liiih as afore¬ 
said, and said Foster made no request, demand br sugges¬ 
tion that the said six cases or anv of the other cases should 

I 

be taken over bv him in anv wav whatever. ! 

%> I 

Said Foster, when he left defendant’s suite of offices in 
the Southern Building in about May, 1923, so defendant 
is informed, believes and alleges, secured desk rpom in an 
office in the then Continental Trust Building, I which he 
occupied until about the latter part of September, 1923; 
that he then secured desk room in an office in tlie Munsey 
Building in Washington, D. C., which he occupied, so de¬ 
fendant is informed, believes and alleges, until about May 
1, 1924; that about May, 1924, he began making extended 
trips to Alabama and Florida, and that during the intervals 
spent in Washington he had desk room in an office in the 
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Tnvostinont Bnildiiii;-, as (lefoiulaiit is informed, believes 
and alleii'es; that in the fall of 192b he made his permanent 
residence in Florida, where he shortly thereafter beg*an 
the practice of lawjmaking* occasional tri])s to Washington, 
I). 

Defendant savs further that after the said Foster re- 
moved from defendant’s suite of offices in the Southern 
Building in about May, 1923, and down to the 
2b i)resent time, or to the time of the complete settle¬ 
ment of such cases he, the defendant, bore all the 
overliead and other expenses involved in the handling 
of all the above IbO claims, cases and matters herein¬ 
before referred to. activelv and solelv handled and 
prosecuted them, and that the said Foster never rendered 
any assistance, nt‘ver did any work, and never bore any 
part of the expense, overhead or otherwise, in connection 
with the handling of these matters, and that his efforts in 
connection with them were simply to drop into defendant’s 
office on occasions when it suited his convenience and to 
make imiuiries as to the status of the various matters which 
were being handled by the defendant. 

Moreover, defendant says that while said Foster was in 
defendant’s suite of offices in the Southern Building said 
Foster had free access to the tiles in these cases, and free 
access to them after he, the said Foster, had removed from 
said suite, and that said Foster came into the oHice and 
went through the ffiles on various occasions, and on one 
occasion when defendant was absent from the Citv of 
Washington. Defendant says further that whenever the 
said Foster came to defendant’s office after said Foster 


had vacated the space in defendant’s suite, and down to 
the very time of thb present controversy, defendant always 
exhibited the tiles to him, when requested so to do or when 
a matter of interest had taken place in any case. 

9. Defendant denies every allegation made in ])aragraph 
9 of the amended bill of complaint except such statements 
as are admitted in the following answer thereto: 

Defendant says that at the time the said Foster left 
defendant’s offices in the Southern Building in about 
26 May, 1923, the said Foster made up a list of the 
claims, cases or matters in which he claimed to have 
an interest. This list was divided into two parts, namely: 
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I 

(1) Claims agciinst (jcrnuniy, aiul i 

(2) Geiioral matters. | 

Defendant savs further that all the i*-eneral matters in 

^vhic*h the said P'’oster claimed an interest have be^n either 
allowed, dismissed or abandoned, and that the defendant 
has settled with the said Foster in res])ect to jail such 
matters in a manner satisfactory to l)oth parties, except in 
two i;eneral matters mentioned in said list, namely: 

The claim of the Dryinii,’ System, IncorporatecJ, v. The 
Ignited States, j 

The counter-claim in the case of David A. AVrig|it v. The 
United States, and I 

One matter, namely, a tax matter on behalf o| the As- 
soci«Mte General Contractors of America, ■ 

i 

in which defendant has found that the said Foster is en- 
titl(‘d to a credit of $44.60, under a separate aii-ret|ment. 

In respect to the counter-claim of David A. Wrig'ht v. 
The United States, in the Court of Claims, defendant says 
further that this was a counter-claim arising’ out |of a suit 
in the (V.)urt of Claims which the defendant was prosecut¬ 
ing at the time of the agreement of Ai)ril 4, 1922, and that, 
under the terms of the said agreement, the said Foster was 
not entitled to any portion of the fee of $394.18. i 

In res])ect to the suit of the Drying System, tncorpor- 
ated, V. The United States, the defendant says a^-j follows: 
That this case came to defendant in December, 1922. At 
that time a retainer of $500 was ])aid, of whiclij the said 
Foster received credit for a portion under the Iterms of 
the agreement of April 4, 1922, and a contingent fee 
27 agreement was made for division with associate 
counsel at Michigan City, Indiana; that at! the time 

tlie said Foster left defendanUs office in about l\|av, 1923, 
. . . ! * ^ ^ 
nothing had been done in this case except to pr(^pare and 

file a petition in the Court of Claims, which \vas done 
solely by defendant; that the said Foster at no fime ren¬ 
dered any service in that case; that the defendant! took tes¬ 
timony in Chicago on May 3, 4 and 5, 1923, resulting in 140 
printed pages of testimony; took testimony in| Chicago 
August 6, 1923, resulting in 30 printed pages of testimony; 
took testimony in Washington October 25 and |27, 1923, 
resulting in 44 printed pages of testimony; and tpok testi- 
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niony in Washington April 2o, 1924, resulting in 27 printed 
pages of testimony, all in conjunction with a mass of ex¬ 
hibits; that defendant prepared a brief of 50 pages and a 
reply brief of 12 pages, attended to the numerous motions 


involved in the case, conducted all the correspondence, 
which involved 214 letters, telegrams and other documents, 
entertained the client and his accountant at his own ex¬ 
pense on numerous occasions, argued the case in the Court 
of Claims, and procured a favorable decision on March 9, 
1925; that after the decision was rendered defendant took 
all the ste})s necessary to secure the a])propriation from 
Congress, and received from the client on about August 9, 
1926, the sum, to-wit: of $5,637.03. Defendant thereupon 
transmitted to the said Foster the sum of $1,000. 

Defendant alleges with respect to the fee in the said Dry¬ 
ing Svstems case that the said Robert ]\I. Foster while he 
was associated with defendant in pursuance of the con¬ 
tract of April 4, 1922, and during the time the above-men¬ 
tioned case was received, breached his contract and failed 
to devote his entire time to said case or to the work 
28 of the office, that he spent on an average not more 
than one-third of his time in said office, that he was 
frequently absent, and when ])resent was frequently not in 
condition to work upon this case or upon any other case, 
and could not be and was not trusted by the defendant to 
actively take charge,of or to assist in the ])reparation and 
prosecution of this case; that subsequent to his leaving de¬ 
fendant's office, as aforesaid, he offered no assistance in 
the case, rendered no assistance in the case, bore none of 
the expenses of the case, and that, therefore, he was and 
is entitled to the payment of no part of the fee received in 
tliis case, and that the amount of $1,000 ])aid him was with¬ 
out consideration, and that the defendant is entitled to 
credit for said amount in any settlement with the said 
Robert M. Foster. 


10. Defendant denies the allegations of paragraph 10 of 
the amended bill of complaint except as admitted in the 
following answer thereto: 


After the signing of an Executive Agreement between 
the United States and Germany on August 10, 1922, made 
in pursuance to the Berlin Treaty, with respect to the set¬ 
tlement of claims against Germany, there came to the de- 
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iViulaiit's office, i'roiu clients ami associate counsel in 
other cities, a lavi>'e number of claims against Gej*many to 
be i)rosecuted before the Mixed (Claims Commissiotii, United 
States and Germanv. A list of these cases, sholwino- the 
names, nature and amount of the claims, is attaclajd hereto, 
marked Defeudant's Exhibit A and prayed to be read as 
a ])art of this answer. Of this list of claims only five 
came to defendant’s office from clients or associates of the 
said Robert M. P'’oster, namely: The cases of Centilal Amer¬ 
ican Cattle Company, Cohn & Elliott, Johji Elliott, 
21) Mason Smith & Company and Sylvan Ne\tburgh & 
(’om])any, the remainder of said cases luniing been 
sent to defendant personallv bv clients and associate counsel 
in other cities. i 

All of the claims sent to the said Foster by Ips clients 
were disallowed. 

Under the rules of the Commission formal petitions were 
required to be filed on or before January 1, 1923, and such 
formal i)etitions were filed in practically all the chses men¬ 
tioned in Exhibit A by that time, in a few of the cases the 
formal ])etitions being filed later because of exceptional 
circumstances. At the time, therefore, that the sa^d Foster 
left defendanUs office in about May, 1923, nothing jhad been 
done in these claims against Germany except the| filing of 
the formal petitions, in respect to which the said Foster 
rendered some assistance to the defendant. At t|hat time 
no proof, so far as defendant is now advised and jbelieves, 
was filed in anv of these cases. I 

• I 

In all the 140 claims against Germany, mentjioned in 
Exhibit A, the fee was contingent, depending upon the 
allowance of the claim by the Mixed Claims Coijnmission 
and the luivnient of the monev bv Germanv. i 

i • •- « •' I 

Aft(‘r the filing of the formal ])etitions the defendant 
actively and solely prosecuted all of said 140 claim^ against 
Germany, doing the work, bearing the expense, an|d suffer¬ 
ing the overhead and expending the time necessary in their 
}H-oseculion, and devoted more than half of his jtime for 
five years or more thereafter to those cases. Aside from 
rendering certain assistance in the preparation and filing 
of the formal petitions in the latter part of 192:^, and in 
some instances in the early part of 1923, the saijl Foster 
never thereafter incurred any expense, did any work, or 
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ri‘ii(lorc‘(l any assistaiivo in these claims, excu^pt that 
.‘>0 on one occasion he was present at a conference in 
which one of the awards in favor of the Kiegel Sack 
Company, hereinafter more ])articularly discussed, was 
a^'reed u])on, and in droppinii- into defendant's office from 
time to time, when it suited liis convenience, to make in- 
<}uiries about the status of the various cases, at which times 
the defendant wouhl show him the tile and explain the 
status of the case. 

Of the 140 claims a 2 ,*ainst Gormanv described in Exhibit 
A, all but six wen^ disallowed, that is to say, 134 of the 
claims were disallowed, and in the followiiiii* cases only 
awards were made aii-ainst (lermanv: 


S. W. Bridiios & Co., Award: November 8, 1926, $2,047 
with interest at from Jan. 1, 1920, fee agreement 15%, 
Vj/f to Hamilton Eaton & Blakemore, attorneys, Boston, 
^fass. 

Bemis Brothers Bag Co., Award: February 17, 1926, 
$7,500 with interest at 5% from Dec. 1, 1916, fee agreement 
'5%, VL‘% lo Hamilton Eaton & Blakemore, attorneys, 
Boston, Mass. 

Francis J. iMcDonald, Award: Oct. 31, 1924, $45,000 with 
interest at 5% from Nov. 11, 1918, fee agreement 30%, 10% 
to Howard M. Long of Philadelphia, 6%% to Augustine T. 
Smythe, Charleston, S. C., and 6%% to Buist & Buist of 
Charleston, S. C., after payment of expenses. 

Albert D. Cummins and Howard Compton, Award: 
October 31, 1924, $30,000 with interest at 5% from Nov. 11, 
1918, fee agreement same as in Francis J. McDonald case 
above mentioned. 

Biegel Sack Company, Award: October 30, 1925, for 
$24,000 with interest at 5% from Dec. 27, 1915; Award: 
Oct. 30, 1925, for $24,000 with 5% interest from Jan. 24, 
1916; and Award: Nov. 8, 1926, for $22,385.97 with interest 
at 5% from Jan. 1, 1926; fee agreement 33%%. 

Walker Armstrong & Co., decision by the Umpire, Oct. 31, 
1926, $167,000 with interest at 5% from Feb. 22, 1915, fee 
agreement 30% up to $50,000 and 25% in excess of $50,000 
collected, Vo of said fee to Adams & Adams, attorneys, 
Savannah, Georgia. 
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There was one other case on behalf of Albert 1). iChimmins 
in which an award was entered but upon 4 petition 
51 and proof filed by other counsel, in which the defend¬ 
ant afterwards received $250 for his servi(^es. 
Defendant alone prosecuted the entire 140 claims at his 
own expense and without any assistance from j the said 
Foster, exce])t the assistance rendered by him in the prepa¬ 
ration of the original formal petitions, and except his 
presence at the time of entering into an agreement with 
res])ect to the two awards of $24,000 each in the c^se of the 
Hiegel Sack (''oniiiany. Defendant's prosecution! of these 
claims involved almost continuous correspondency with the 
various claimants, conferences with clients, cotiferences 
with the Staff of the Mixed Claims Commission, i^id other 
duties in connection therewith. In this connectioh the said 
Foster rendered no assistance and incurred no i financial 
obligation and employed no time except as aforesaid. 

In the case of the award in favor of Walker Armstrong 
& Company the American and German Commissiloner dis¬ 
agreed and the defendant alone was required to prosecute 
the case de novo incurring great expense in makling trips 
out of Washington, in holding conferences and ih writing 
briefs, with the result that a favorable decision was ren¬ 
dered by the Umpire. This all happened while | the said 
Robert M. Foster was living in Florida. Likewise Ithe third 
award in favor of the Riegel Sack Company and t}ie award 
in favor of S. E. Bridges & Company were entered as a 
result of defendant’s efforts while the said Fostei^ was liv¬ 
ing in Florida. ! 

Defendant says further that with respect to lall these 
German claims the said Foster, because of his situation and 
disposition, refused or was unable to lake charge of any of 
them or to prosecute them or to incur any expense in con¬ 
nection with their prosecution, and that thdir prose- 
32 cut ion of necessity devolved solely upon thy defend¬ 
ant. I 

11. Defendant denies the allegations in paragryph 11 of 
the amended bill of complaint except as admitted in his 
answer thereto which is as follows: | 

Defendant denies that all of the awards in these cases 
were entered or the claims determined prior to 1 October, 
1926, but says that, as shown in paragraph 10 hyreof, the 
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award in favor of S. AV. l>ridgos ('oinpaiiy for .$2,047 was 
oiilerod on Xoveinbcr 8, 1026, the award in favor of Walker 
Annstroni»- & Company by the Umpire in the sum of $167,- 
()()() was enlennl on October 21, 1026, and tlie third award in 
favor of the Rieg’el Sack Company for $22,380.07 was 
entered on November 8, 1026. As to the fees airreed upon 
they were as stated in paraiiTaph 10 of this answer. 

Defendant savs further that at the time of the entrv of 

» • 

the awards apiinst Gcirmany, as hereinbefore set out, there 
was no assurance as to the time of ])ayment by Germany of 
any of these awards and no method had been adoi)ted for 
their payment in any manner; that thereafter defendant, 
without any assistance from the said Foster, spiad a i^reat 
deal of time and effort in assisting in flm presentation to 
the Committees of ('’ongress of the matter of some legisla¬ 
tion with respect to the payment of German claims; and that 
finally on the 10th day of ^larch, 1928, Congress passed an 
Act entitled “Settlement of War Claims Act of 1928'’ which 
])rovided for the payment in full of all awards of less than 
$100,000 and on all awards in excess of $100,000 the sum 
of $100,000 and the balance in installments. Subsequent to 
the passage of this Act defendant devoted for the succeed¬ 
ing five or six months practically all of his time in an effort 
to collect the awards for the clients and in the collection of 
the fees from the clients, as will be hereinafter more fully 
set out. 

33 12. Defendant denies each and every allegation in 

paragraph 12 6f the amended bill of complaint, and 
for answer thereto defendant says as follows; 

Prior to October, 1926, the said Robert ]\I. Foster in 
letters from Florida had rei)eatedly complained to the 
defendant that he was in dire financial straits, although the 
said P'’oster informed the defendant that in the latter ])art 
of 1927), he had collected a fee of upwards of $27),()()(), in a 
case ill the Bureau of Internal Revenue. Notwithstanding 
this, and because of his frequent protestations of poverty 
and necessity, the defendant when he received the fee in the 
Drying Systems case, on August 9,1926, sent the said Foster 
$1,000. Shortly thereafter, that is to say, on or about Octo¬ 
ber 14, 1926, the said Robert M. Foster came into defend¬ 
ant’s office in the Rust Building in Washington, D. C., on 
one of his visits from Florida, and insisted upon being paid 
more monev. At that time the said Foster insisted that he 
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was entitled to forty per eeiituin of all fees colledted in all 
eases which had been prosecuted and won subse<inent to his 
leaving defendant's office in May, 1923. This the ^lefendant 
streniiouslv denied on the o'round that the said Foster had 

• I 

not performed his duty and had abandoned the claims and 
other matters to the sole prosecution and at thd expense 
of the defendant. Defendant at that time was willing, how¬ 
ever, in order to adjust the matter amicably, to allow him a 
reasonable percentage out of the fees collected op account 
of the awards against Germany and suggested anl amicable 
agreement with respect thereto, the defendant at ithat time 
telling him that unless an amicable agreement!could be 
made with respect to the division of the fees in these Ger¬ 
man claims, the defendant would be corppclled to 
34 let this Court decide the matter, since defendant had 

^ j 

done all the work and incurred all the expense in tlie 
prosecution of these claims, and the said Foster had done 
nothing and incurred no expense. I 

After some discussion the said Foster proposed that he 
be allowed 30 per centum of all fees collected lup to an 
aggregate of $50,000, and forty per centum of all fees col¬ 
lected on these German claims in excess of $50,000.| Defend¬ 
ant while believing and contending that this agreebient was 
wholly unreasonable, nevertheless, in order to avoid litiga¬ 
tion and to amicably adjust the matter consented to it. 
Thereupon defendant’s stenographer. Miss Edwina Meek, 
was called in, and the defendant and the said Fostbr jointly 
dictated the agreement to her. She took it down| in short¬ 
hand, wrote it on the typewriter, brought it iback into 
defendant’s office, and the said Foster and the (^efendant 
read it over and discussed it with great care, jand then 
both signed it. The said agreement was as follo\\[s: 

“Ashbv Williams. I 

Suite 70 Rust Bldg., 15th & K Sts., Washingtoii, D. C. 

I 

Phones: Main 2475-6. 

I 

October 15, 1926. 

Mr. Robert M. Foster, | 

Washington, D. C. | 

Dear Mr. Foster: | 

It is my understanding that, in consideration of services 
rendered and expense incurred by me subsequeht to our 
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(lissointioii of pni’tii(‘i*slii|) in Ihn Sprinii’ of 11)22, aiul scn'v- 
Ices lioreafter to ho renderod and expenses ineiirred, in 
eonneetion with the handliiii*’ of all of the ])artnership 
claims v. Gennanv, that we have this dav mntiiallv ai»Teed 
that out of all fees collected in those cases np to an 
3’) ag'iiTe^’ate of $50,000 yon are to receive thirty per 
centum thereof and I seventy ])er centum thereof; 
])rovided tliat when the total of such fees shall ai»’i>T-e.e,’ate 
$50,000 you are to receive forty ])er centum and I sixty per 
centum out of anv such fees collected thereafter in excess 
of such a,i>\i>rej>ate of $50,000. 

If this is correct please endorse this letter and ohliji’e. 

Yours verv trulv, 

(SigTied) ‘ * ASHBY AVILLIA.MS. 

ASHBY WILLIAMS. 

AW.-PLM. 


Dear Lol. Williams: 

The foreg’oini>’ statement is accordini>- to my nnderstand- 
ini;* of our ai^reenient. 

(Si-ned) K. .M. FOSTER.’’ 


13. Defendant denies each and every allegation of para¬ 
graph 13 of the amended bill of com])laint. 

14. Defendant denies each and every allegation of para¬ 
graph 14 of the amended hill of complaint, and for answer 
thereto savs as follows: 

That said booster subsequent to the filing of the petitions 
before the Mixed Claims Commission in the German claims, 
as aforesaid, and several months ])rior to his leaving 
defendant’s office in the Southern Building in Mav 1923, for 
reasons hereinbefore stated, breached his contract and 
failed and refused to devote his entire time or any appreci¬ 
able ])ortion thereof to the work of the office, refused to 
remain in the office unless the defendant permitted him to 
do so upon charging him with only $75 per month of the 
about $350 per month office ex])enses and advancing him the 
money with which to pay the $75 per month, moved out of 
the office, and had, so far as defendant is informed and 
believes, no office furniture or files, but only desk room 
for several months in an office in the then Continental 
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Trust Buildiiiii;; and then for several months in an 
office in the ^lunsey Building, and thereafter spend¬ 
ing tlie greater ])art of his time in Alajbama and 
Florida until tlie latter part of 1925, when h^ went to 
Florida; and that therefore he breached his agreejment with 
the defendant, abandoned the work, and failed |to render 
aiiv assistance in these cases and did not render hnv assist- 

I * 

a lice or incur any expense. I 

15. Defendant denies each and every allegation of para¬ 

graph 15 of the amended hill of complaint, and fpr answer 
thereto says as follows: | 

The writing dated October 14, 1926, (set out in par. 12 
hereof), was not only carefully read over and |discussed 
after it was written but it was jointly dictated by the defend- 
;i!i1 and tlu* said Hobcui M. Foster. It is not true that ])rior 
to the dictation the defendant and the said Foster agreed 
that the said Foster should receive thirty-five phr centum 
and the defendant sixty-five per centum of the fees in the 
fh‘rnian cases; iior is it true that any such agreeijiieiiet was 
dictated to the steuogra])her. The said Foster inj the nego¬ 
tiations suggested the division upon the basis of thirty-five 
jier centum to himself and sixty-live ])er centum to defend¬ 
ant, but the detlmdant rc'jected this, and then agh*eed with 
tli(‘ said Foster niiou the basis disclosed in the writing which 
was dictated and signed as above mentioned. j 

16. Defcmdaiit admits that Congress ])assed the Act of 
March 10, 192S, entitled ^‘Settlement of War Clahns Act of 
192S’\ which provided a means for the ultimatd payment 
and settlement of all awards against Germaiiv. Defendant 

‘ * I 

also admits that on May 28, 1928, he wrote a let|ter to the 
said Foster, a coyiy of which is attached hereto marked 
Defendant's Exhibit ''B" and prayed to be read|as a part 
of this answer. | 

17. Defendant admits that he wrote a Getter on 
67 .June 5, 1928, to the defendant, Kobert M.I Foster, a 
copy of which is attached hereto marked D(^fendant's 
Exhibit and prayed to be read as a part of this answer. 

18. Defendant admits that on August 11, 1928,| he wrote 
the said Robert M. Foster a letter, a copy of' which is 
attached hereto marked Defendant's Exhibit and 

l)rayed to be read as a part of this answer. | 

In further answer to i)aragraphs 16, 17 and |18 of the 


I 
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anieiuled bill of complaint, however, the defendant says as 
follows: 

Immediately after the passage of the ‘‘Settlement of War 
Claims Act of 1928’’, the said Foster, in letters from 
Florida, began to importune the defendant for funds alleg¬ 
ing his desire to make a trip to Washington for certain 
alleged purposes; that at that time the defendant not only 
had his mind absorbed in connection with the filing of appli¬ 
cations and in performing other matters in connection with 


an effort to secure the payment of the awards, but was un¬ 
duly upset because of an offort which was being made on 
the ])art of certain of the parties in whose favor awards 
had been entered to circumvent counsel and deprive them, 
including defendant, of their fees, in these cases, and there- 
I'oi-c wluMi tli(‘ letters mentioned in ])aragra])hs lb, 17and 18 
of 1 ln‘amended l)ill of eonii)laint were written, and the checks 
made out, by an inexcusable error the defendant did not 
(‘xamine the file containing correspondence and agreements 
with tlu‘ said Foster to determine the amount to be ])aid, 
but erroneously sent these checks for thirty-five per centum 
oi* t h(‘ anionnl colh‘cte(l instead ot* thirty ])(m* c(‘ntnni. 

Thk} said Foster came to Washington sometime prior to 
August 11, 1928, and was living here with his wife, 
38 the said Dolores Foster, at the Arlington Hotel. 

'I'he def(‘ndant on August 8, 1928, received from 
th(‘ Ificglc Sac'k ('ompany a !'(*(» of ;l;33,l()().()7. said 


Foster was shown the letter of transmittal and the check, 
and it was agreed that the amount payable to him would be 
paid in a f(‘w days wlien notice had been received that the 
check was cleared. ^ Thereafter on the morning of August 
11, 1928, defendant wrote a letter of that date and a check 
of thirty-five per centum of said fee of $33,166.67 payable to 
Dolores Foster, for reasons hereafter stated, and on the 
morning of said day delivered the said letter and tlie said 
check to Robert jM. Foster. At that time, for reasons here¬ 
inbefore stated, and'probably because defendant had already 
written checks for thirty-five per centum instead of thirty 
per centum of the amount theretofore received, defendant 
had not examined the file which contained the contracts and 
correspondence with the said Foster and therefore wrote 
the check for thirty-five per centum instead of thirty per 
centum. 
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TIowever, on the afternoon of August 11, 19^8, circum¬ 
stances occurred in defendant’s office while the s^id Robert 
M. Foster and his wife, the said Dolores Foster, jwere pres¬ 
ent, to cause defendant to return to his office bn Sunday 
nioruing, August 12, 1928,* and to examine thb file con¬ 
taining the agreement of October 14, 1926, witli the said 
Rol)ert M. Foster; and defendant then found that it pro¬ 
vided that the said Foster was to receive thirty per centum 
instead of tliirty-five per centum of the fees in the German 
claims. At that time the check for $11,458.3^ made to 
Dolores Foster, as aforesaid, had not been cashed, but the 
defendant suffered the said Dolores Foster to ca^h the said 
check without announcing his discovery lin respect 
39 to the erroneous payment, of which the |defendant 
])(‘ru‘ves and therefore alleges the said Foster was 
fullv awai‘(‘, for the reason tliat defendant was about to 
i-eceive a substantial cheek from the Walker Armstrong & 
(\)m])any eas(‘ fi'om which the ov’erpayment cohhl be de¬ 
duct cm], and he did not tlierefore stop payment of the check 
l)ecanse li(‘ was apprehensive that the said Foster plight take 
soin(‘ steps to pr(‘V(‘nt the i)ayment of tlie Wajlker Arm- 
si I'ong cV: (\)m])any check. | 

19. In answer to paragra])h 19 of the amended bill of com- 
])laint tlie defendant says as follows: | 

On August 17, 1928, defendant having become'convinced 
that a check for $13,687.50 would be received that jday or the 

roLIowing (lav fi-om associate counsel in Walker Arm- 
* * • ' 
strong & Fomi)any case, and being apprehensive lest the 

said Fost(‘r and th(‘ said Dolores Foster might get out of 
town l)efore they could be notified of the discovery by the 
defendant of the overpayment and of the amount that would 
be deducted from the fee collected from associate Icounsel in 
the Walker Armstrong & Company case, employed a private 
(h‘t(H*tive to serve a coi)y of the letter of August 17, 1928, on 
tlK‘ said Robert M. Fostei* and the said Dolores Iposter. A 
co])y of the letter was served on Dolores Foster at the 
Arlington Hotel who immediatelv came to defendant’s office 
and acknow-edged its receipt. The detective was| unable to 
find the said Robert M. Foster, nor could his wife ^ive infor¬ 
mation as to his whereabouts. On the following Iday, how¬ 
ever, the said Robert M. Foster came into defendant’s office 
where he was handed the letter of August 17, 19$8, and he 
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llioii acknowlodgod that ovarpayineiits liad hocMi iiiado in tlie 
cases above mentioned. Defendant files herewith a copy of 
the said letter of August 17, lb2S, marked Dvfendant's 


h\rhil/if "E" whicii he prays to be read as a ])art of this 


answer. 

40 Answering' further paragraph 19 of the amended 
bill of complaint defendant says that he wrote the 
letter of August 20; 1928, to the said Kobert M. Foster and 
delivered the same to him and a copy thereof to Dolores 
Foster in defendant’s office. A copy of said letter is filed 
herewith marked Defendant's Exhibit “F”, and prayed 
to be read as a part of this answer. At that time, and by 
reason of statemoiits made to the defendant bv the said 
Dolores Foster when she came to defendant’s office on 


August 17, 1928, as a result of the service upon her of 
defendant's letter of August 17, 1928, and as a result of a 
certain alleged assignment from the said Robert M. Fos¬ 
ter to the said Dolores Foster dated October 1, 1926, but 
not delivered to the defendant until August 11, 1928, de¬ 
fendant insisted that both the said Foster and his wife, the 
said Dolores Foster, should be present and sign the re- 
cei])! ill the defendant’s presence. This was done and the 
.said Foster and the said Dolores Foster executed a receipt 
dated August 20, 1928, a copy of which is attached hereto 
marked Defendant's Exhibit and prayed to be read 

as a part of this answer. 

20. Defendant denies the allegations of paragraph 20 
of the amended bill of complaint except as admitted in his 
answer thereto which is as follows: 


Defendant admits that he wrote the said Robert M. Fos¬ 


ter a letter dated December 17, 1928, a copy of which is 
apiiended hereto, marked Defendant's Exhibit and 

])rayed to be read as a jiart of this answer. 

Answering further the defendant says that Francis J. 
McDonald and (himmins and ('’omyiton in whose favors 
awards had been secured against Germanv, when the time 
came for payment, repudiated their fee agreements and 
sought to secure the monev from the Treasurv De- 
41 partment with a view, as defendant and his asso¬ 
ciate counsel thought, of defrauding counsel who had 
procured these awards. The result was that suits were 
brought against these parties in the Supreme Court of the 
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District of Columbia, and also against one of th^m in the 
Superior Court in Philadelphia. As a result of these suits 
in the District of Columbia the money in payment of these 
awards was held up in the Treasury Department!. Litiga¬ 
tion in respect to the collection of the fees in these cases, 
and trips and negotiations continued throughout practi¬ 
cally the entire summer of 1928. Defendant, although he 
had employed Mr. Bynum E. Hinton in association with 
himself, prepared the bills, carried on active and almost 
continuous negotiations for a number of mohths, and 
finally, by agreement of all parties, this defendant received 
out of fees from these cases the total sum of $5,480.34. In 
these matters the said Foster rendered no servicb because 
he was living in Florida. For his service as an!attorney, 
defendant claimed against the said Foster the sum of 
$289.33, other associate counsel having contributed their 
share of expenses and services in the prosecution of these 
cases, associate counsel in Philadelphia and in Savannah 
making several trips to Washington, and this defendant 
making two trips to Philadelphia besides holding numer¬ 
ous and extended conferences in Washington and perform¬ 
ing other duties. Defendant says that but for hjis efforts 
and the efforts of other associate counsel he verily believes 
that all the fees in these cases would have been mbst in the 
case of Cummins and Compton, and that the amount col¬ 
lected against McDonald would have depended |upon the 
securing of a judgment in Philadelphia and the realization 

upon an execution, which none of the parties inter- 
42 ested were willing to do. | 

Answering further paragraph 20 of the | amended 
bill of complaint the defendant admits that the ^aid Rob¬ 
ert M. Foster on or about December 20, 1928, tenjlered the 
defendant what purported to be a receipt for thg amount 
shown in defendant’s letter to the said Foster of December 
17, 1928; that defendant considered this tendered receipt 
upon first reading as a receipt in full which defendant re¬ 
quired, but, for reasons hereinbefore stated, requested the 
said Robert M. Foster to have the said Dolores Foster also 

I 

come into defendant’s office and sign the receipt Iwith him 
jointly, which said Foster pretended not to be able to do. 

3—5564a 
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The defendant at the time stated submitted to the said 
Foster a proposed receipt to which said Foster objected 
and the defendant then and there offered to so modify it 
as to meet the objections of the said Foster so long as it 
was a full and final receipt and in complete satisfaction for 
the amounts paid, and was then willing to accept such a 
receipt and to pay the money provided the said Dolores 
Foster also signed the same in defendant's presence. 

21. Defendant, denying everything to the contrary as 
alleged in paragraph 21 of the amended bill of complaint, 
answers the same as follows: 

Defendant has collected the following fees in awards 
against Germany: 


a. Fee in Bemis Bros. Bag Co. $295.62 

b. Fee in S. W. Bridges & Co. 218.04 

c. Fee in Riegel Sack Co.: 

1st installment . 33,166.67 

2nd installment . 804.08 

3rd installment . 188.56 

43 

d. Fee in Walker Armstrong & Co.: 

1st installment . 13,687.50 

2nd installment . 6,505.81 

3rd installment . 1,518.03 

e. Fee in Albert D. Cummins case (Schooner 

^Mohn Twohy’’) . 1,242.90 

f. Fee in Francis J. McDonald case. 3,481.60 

g. Fee in Albert D. Cummins case (Schooner 

‘‘Laura C. Anderson”) . 250.00 

h. Fee in Belle Compton, executrix of Howard 

Compton . 755.84 


Defendant says that the foregoing is a true and correct 
statement of all the fees collected in all the claims against 
Germany in which awards were secured, except that the 
defendant received from associate counsel, Hamilton, 
Eaton & Blakemore, of Boston, Massachusetts, a small 
amount in excess of the five per cent contingent fee agreed 
upon in the Bemis Brothers Bag Co. case due to the ex¬ 
cellent work done by defendant in that case. 
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Further answering paragraph 21 of the amended bill of 
complaint the defendant says that, while the collection of 
said fees of necessity has been carried on exclusively by de¬ 
fendant, the defendant has never failed to exhibit to the 
said Foster when he desired to see them every fil|e in con¬ 
nection with any claim against Germany or aiiy other* 
matter in which said Foster has asked to see the| file. 

22. Defendant denies the allegations of paragraph 22, 

except as admitted in his answer thereto, whiph is as 
follows: I 

Defendant says that in a letter written from! Florida 
bv the said Robert M. Foster to the defendant dated Mav 
22, 1928, and thereafter in a conference in defendant’s 
office on or about August 11, 1928, the said Foster re¬ 
quested defendant to make certain statements in Response 
to probable inquiries by certain parties with respect to 
what he, Foster, would likely receive out |of these 
44 German claims. This the defendant declined to do. 

Thereupon, on or about August 11, 1928,1 the said 
Foster left defendant’s office and returned on the ^aid 11th 
day of August, 1928, and delivered to the defendant a pur¬ 
ported assignment dated October 1, 1926, to his wife, Do¬ 
lores Foster, of all monevs due or to become diie to the 
said Robert ^1. Foster by virtue of his interest id matters 
being handled by defendant. This so-called assignment the 
defendant consented to accept and receive but iipon the 
express condition, however, that when money vras to be 
paid a receipt and acquittance therefor would be signed 
bv the said Robert ^I. Foster and also bv his wifej the said 

^ 7 | 

Dolores Foster. | 

23. Defendant denies the allegations of paragraph 23 

of the amended bill of complaint, and for answer thereto 
says as follows: | 

That in every case in which the said Robert M. Foster 
claimed an interest, outside of the claims against (xermany, 
where anv fee has been collected settlement has been made 
with the said Foster upon a basis mutually satisfactory to 
defendant and to the said Foster, except in the cabe of the 
Drying Systems, Incorporated, v. The United Spates, in 
which the said Foster has already received forty |per cent 
of a $500 retainer fee and the sum of $1,000 sept to him 
on the 9th day of August, 1926; his claim of an interest in 
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the counter-claim in the suit of David A. Wright v. The 
United States, and an item of $44.60 with which defend¬ 
ant has discovered tliat the said Foster is entitled to be 
credited in the settlement of the account, under a separate 
agreement. 

Defendant says further that there has been no col- 

45 lection of any other fees in any case of any nature 
whatsoever in which the said Robert M. Foster has 

ever claimed anv interest outside of those which have been 
settled by mutual agreement and outside of those men¬ 
tioned in this paragraph. 

Defendant says further that, notwithstanding the fact 
that the said Foster breached the agreement of April 4, 
1922, and abandoned all of the claims, matters and cases 
to the prosecution by the defendant, as aforesaid, and him¬ 
self rendered no service and incurred no expenditures 
whatever in connection with their prosecution, nevertheless, 
he, the defendant, i in addition to numerous and sundry 
amounts which have been paid to the said Foster upon 
numerous small items that were settled from time to time, 
has paid the plaintiff $1,000 in the Drying Systems case 
and $15,210.34 in the German claims matters. 

24. Defendant denies the allegations of paragraph 24 
of the amended bill of complaint and says that they are 
wholly untrue. Oil the contrary defendant says that he 
is fully able to meet any decree for the payment of money 
that might or should be decreed against him in this cause. 

25. Defendant denies the allegations of paragraph 25 of 
the amended bill of'complaint and says that the statements 
therein are false. Defendant says on the contrary that he 
has a permanent office in Washington, D. C. and has a law 
practice and other business which absorbs all of his atten¬ 
tion, and that he never had any intention of going to 
Europe and never made any statement to any party that he 
intended to do so. 

26. Defendant, further answering the bill generally, says 
that the said Robert M. Foster agreed while occupying 
the offices with defendant in the Southern Building from 
a period beginning in April, 1922, to and ending about 

June, 1923, to bear one half of the office expense; 

46 that the office expense incurred and expended during 
that period was $5,251.54, but that the said Foster 
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charged himself with only forty per centum of that amount 
whereas in fact he was obliged to pay fifty per (jentum of 
such expenses, and therefore the defendant is ehtitled to 
credit in anv settlement with the said Foster of the sum 

^ I 

of $525.15 on account of such office expense. 

27. Further answering generally the amended bill of 
complaint, and by way of summary of this answer, defend¬ 
ant says: i 

(a) Defendant alleges that the said Robert Foster 

breached the agreement which was entered into i on April 
4, 1922, in not devoting his entire time to the i work as 
agreed and in rendering himself unfit to be trusted with 
the handling of any matters of professional business re¬ 
ceived; that thereafter about IMay, 1923, he refused to as¬ 
sume and pay a reasonable proportion of the oveijhead and 
office expenses necessary to the proper handling of the said 
business, and that he abandoned such business,! and put 
himself into a position where he could not and would not 
handle such business, but thereafter devoted his fime and 
services wholly to his own professional and other lousiness; 
and that the defendant has from the beginning, as| respects 
any and every matter involved in this suit, and has alone 
borne the expense and performed the services ikecessary 
in their proper prosecution. i 

(b) That with respect to each and every one bf the so- 
called general matters involved, settlement has been made 
between the defendant and the said Robert M. Foster upon 
a basis mutually agreeable to both parties, excejbt in the 
case of the Drying Systems Incorporated v. The United 

States and the counter-claim in the case pf David 
47 A. Wright v. The United States, in which I the said 
Foster claims additional compensation, and except 
also an item of $44.60 to which the said Foster is entitled 
to credit in the case of the Associated General Contractors 
of America, the latter item being due under a ^separate 
agreement. i 

(c) Defendant alleges that in view of the allegations 
contained in subdivision (a) of this paragraph ithe said 
Foster has been paid all that he is entitled to in| all gen¬ 
eral matters referred to, and that with respect to ^he Dry¬ 
ing Systems Incorporated v. The United Stated he has 
been paid the sum of $1,000 which was without considera- 
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tioii and to which the defendant is entitled to credit niion 
any settlement. 

(cJ) That the defendant is entitled to credit in any set¬ 
tlement for the sum of $525.15 due bv the said Robert M. 
Foster on account of the underpayment by him of office 
expenses at Suite 601, Southern Building, as hereinbefore 
set out. 

(e) That notwithstanding the matters set out in subdivi¬ 
sion (a) of this paragraph, the defendant entered in good 
faith into the agreement of October 14, 1926, with the said 
Foster by which he was to receive a certain percentage of 
the fees in the claims against Germany; that under this 
agreement the defendant has already paid to the said Fos¬ 
ter and the said Dolores Foster the sum of $14,210.34, 
in accordance with said agreement of October 14, 1926, 
that is to say defendant has already paid the said Foster 
and the said Dolores Foster the percentage provided by 
that agreement out of fees received as set out in paragraph 
21 of this answer, except the second and third installments 
in the 'Walker Armstrong & Company case, and the second 
and third installments in the Riegel Sack Company 
48 case and the fees in the Albert D. Cummins, ]\[cDon- 
ald and Compton matter, and the defendant is will¬ 
ing to abide by and live up to that agreement and to pay to 
the said Robert !M. Foster and the said Dolores Foster, or 
to whichever one the Court may find that the same is due, 
the agreed percentage upon these fees, less a reasonable 
charge for professional services rendered by defendant in 
the collection of the fees in the McDonald and Cummins 
and Compton cases, if the Court holds the agreement of 
October 14, 1926, to be valid; but if the Court holds the 
same to be invalid then the defendant alleges that the said 
Robert Foster and the said Dolores Foster have been 
paid all they are entitled to receive out of any of the fees 
collected in the claims against Germany. 

28. Defendant says that all of the allegations in said 
amended bill of complaint not hereinbefore admitted are 
herebv denied. 

ASHBY WILLIAMS. 

EDWARD STAFFORD, 

Attorney for Defendant, 
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District of Columbia, To ivit: \ 

\ 

Ashby Williams, being first duly sworn, deppses and 
says that he has read the foregoing answer by jhim sub¬ 
scribed, and knows the contents thereof; that thp matters 
and things therein stated to be upon information and be¬ 
lief are true to the best of his knowledge and bplief, and 
that the things therein stated upon his owm knowledge are 
true. I 

ASHBY WILLIAMS. 


I 

I 

Subscribed and sworn to before me this 29tli day of 
April, 1929. My Commission expires on the 18th day of 
Februarv, 1932. 

KEUBKX A. BOGLEY, .fe., 

[xoTARiAL SEAL.] Notary T*uhlic. 
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Hynds, Sam I.War Risk Seizure of Cotton. 5,893.23 
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Ex iiiBiT “ A ’ ^—Coni in nod. 

Name* of claimant. Naiure of claim. Amount claimcil. 

Francis J. McDonald (Francis M.).War Risk sinking of ship. 57,500.00 

Francis J. McDonald (Cramp).War Risk Ins. Premiums. 2,770.49 

Francis J. McDonald (May).War Risk Ins. Premiums. 2,175.00 
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I 

Exhibit I 


Copy. 


Mr. Robert M. Foster, 

A11 o r ney-at-law, 

Guaranty Building, 
West Palm Beach, 
Florida. 


May 2^, 1928. 


My Dear Foster : i 

! 

i 

I received todav the fee in the Bemis Brothers Bag Com- 
pany case against Germany. In that case the check that 
went to the client was for $11,825.15. Five per cent of this, 
which was the fee agreed upon, amounts to $591.25, one- 
half thereof being $295.62. Thirty-five per centiim of the 
$295.62 is the sum of $103.46, for which amount |I enclose 
vou herewith a check. i 

I expect in a few days to receive the fee in the I Bridges’ 
case. Of course, this will be a small fee. | 

I trust the enclosed check may serve your itnmediafe 
needs, but 1 will send you your share of the Bridges’ case 
the moment I get it. 

Yours verv sincerely, 

ASHBY WILLIAMS. 


AW :MH. 


I 


Exhibit ‘‘C”. 


Copy. 


Mr. Robert M. Foster, 
Attorney-at-law, 

Guaranty Bldg., 

West Palm Beach, 
Florida. 


I 


June 1928. 

i 

i 

I 

I 

I 

I 


^Iy Dear Foster ; 


I received today the fee in the case of S. W. Bridges & 
Company, Incorporated, v. Germany. In that ^ase the 
check that went to the client was for $2,907.17. Fifteen per 


I 

I 

I 
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cent of this, which was the fee agreed upon, amounts 
53 to $436.07, one-half thereof being .$218.04. Thirty-five 
per centum of $217.04 is $76.31, for which amount I 
enclose you herewith my check. 

Yours verv sincerely, 

ASHBY WILLIAMS. 

AW :MH. 


Exhibit “D”. 


Copy. 


^h*. Robert M. Foster, 

816 Denrike Building, 
Washington, D. C. 

Dear Mr. Foster: 


August 11, 1928. 


The amount received as a fee from the Riegel Sack Com- 
])any on account of payment made by the Treasury Depart¬ 
ment on the awards against Germany was $33,166.67. The 
]iercentage of that amount, namely 35%, coming to you 
amounts to $11,608.33, which is subject to a credit amount¬ 
ing to $150 for checks recently given you, leaving a balance 
on account of this fee of $11,458..33. 

In pursuance of your letter to me of October 1, 1926, I 
am therefore enclosing herewith to you a check payable 
to Dolores Foster in the sum of $11,458.33. 

Y'ours verv trulv, 

: ‘ ASHBY WILLIAMS. 

AW:EM. 
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Exhibit ‘‘E”. 


Copy. 

!Mr. Robert M. Foster, 

Arlington Hotel, 

Washington, D. C. 

Dear Mr. Foster; 


August 17, 1928. 


In anticipation of the receipt of the check on account of 
fee in the Walker, Armstrong & Company ease, I took oc¬ 
casion to examine my file and find that by mistake I have 
paid you thirty-five per cent in the Bemis Brothers Bag 
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I 

I 

i 

i 

i 


Company case, the S. W. Bridges Company case and the 
Riegel Sack Company case, instead of thirty p(^r cent as 
provided by our contract dated October 14, 1926, jthe check 
dated August 11, 1928, drawn by me and dated subsequent 
to the receipt of the fee in the Riegel Sack Company case 
having been made to Mrs. Foster and delivered Ito you in 
pursuance of the request contained in a letter Signed by 
you bearing date of October 1, 1926, but wdiich was handed 
to me by you on August 11, 1928. 

As a result of this mistake in paying thirty-five per cent 
instead of thirty per cent, I have overpaid you on the fore¬ 
going cases the amount of $1,684.01, as shown by the fol¬ 
lowing tabulated statement. | 


Total 30% thereof Amount I Over- 
Claimant. fee. due Foster, paid Fosteif. payment. 

Bemis Bag Bros. S295.62 SS8.68 $103.461 $14.78 

S.W\ Bridges. 218.04 65.41 76.311 10.90 

Riegel Sack Co. 33,166.67 9,950.00 11,608.33| 1,658.33 


$33,680.33 $10,104.09 $11,788.10| $1,684.01 


1 am sending this letter to you, and a copy Ijheredf to 
;Mrs. Foster, by special messenger because I wanljed to call 
this matter to your attention, and to hers, before you leave 
Washington, so that you will know that the thirt^' per cen¬ 
tum of the amount received from the Walker, i^rmstrong 
& Company case will be subject to a deduction of | $1,684.01. 

If you did not retain or now do not possess, a copy of 
our agreement of October 14, 1926, I shall be glajd to send 
you a photostat copy of the same. I 

In a verv short time I shall make a verv thorough ex- 
amination of my files and submit you a statement |in regard 
to the Drying Systems matter and other incidental matters. 
In order that my files and records may be complete with 
respect to these transactions, at the tim0 I make 
55 payment of the balance due I shall ask you! and Mrs. 

Foster to furnish me with a joint receipt] covering 
all items paid. | 

Yours verv truly, 

ASHBY WILLIAMS. 


AW :EM. 


I 

i 

I 


4—5564a 
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Exhibit “F 


t I7l>' 


('opy. 


August 20, 1928. 


Mr. Kobert M. Foster, 

Arlington Hotel, 

Washington, D. C. 

Dear Mr. Foster: 

In the case of Walker, Armstrong & Company against 
Germany, the Treasury Department on August 6th, 1928, 
made a pavment of Ninety-nine Thousand Phve Hundred 
Dollars ($99,b0()). 

1 have received from Mr. A. Pratt Adams, at Savannah, 
Georgia, a check for the sum of Thirteen Thousand Six 
Hundred and Phghty-seven Dollars and fifty cents ($13,- 
687.50), which is one-half of the fee agreed upon and paid 
by the clients in accordance with the terms of the contract 
made between Mr. Adams and the clients, namely, for thirty 
per-cent (30%) up to P'^ifty Thousand Dollars ($50,000) 
and twenty-five per cent (25%) beyond P^'ifty Thousand 
Dollars ($50,000). 

Thirty ])er centum (30%) of the sum of Thirteen Thou¬ 
sand Six Hundred and Plighty-seven Dollars and fifty cents 
($13,687.50) is P^our Thousand One Hundred and Six Dol¬ 
lars and twenty-five cents ($4,106.25). From this amount 
must be deducted the overpayment of One Thousand Six 
Hundred and Plighty-four Dollars and one cent ($1,684.01) 
as shown in my letter to you and Mrs. Foster of August 
17th, 1928. This leaves a balance of Two Thousand Four 
Hundred and Twentv-two Dollars and twenty-three cents 
($2,422.23). 

When this has been paid you and Mrs. Foster together 
will have received thirty per centum (30%) of all fees col¬ 
lected on these German claims to date, which is in accord¬ 
ance with our contract of October 14th, 1926. 

I assume that vou want the check for the Two Thousand 

Four Hundred and Twentv-two Dollars and twentv-three 

•> • 

cents ($2,422.23) made payable to Mrs. Foster in accord¬ 
ance with the letter bearing date October 1, 1926, which you 
lianded me August 11, 1928. If, therefore, you and Mrs. 
Foster will sign the accompanying receipt I will deliver 
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I 

i 

! 


to her my check for the amount of Two thousand 

56 P^ur Hundred and Twenty-two Dollars and twenty- 

three cents ($2,422.23). I 

Yours very truly, i 

ASHBY WILLIAMS. 

i 

Copy to Mrs. Dolores Foster. i 

I 

> 

I 

Exhibit “G”. I 

I 

i 

I 

I 

Copy. I 

j 

Ashby Williams, I 

Suite 70 Rust Bldg*., 15th & K Sts., Washington!, D. C. 

i 

! 

Phones: Main 2475-6. | 

W'ashington, D. C., August 20,1928. 

The undersigned, Robert M. Foster, hereby acknlowledges 
that he has received from Ashby Williams, out of fees 
collected from the Bemis Brothers Bag Company, ilie S. W. 
Bridges & Company, the Riegel Sack Company! and the 
Walker, Armstrong & Company cases, on accounll of their 
claims against Germany, the sum of Three hundred and 
twenty-nine dollars and seventy-seven cents ($329177); and 
that his wife, Dolores Foster, has received fromj the said 
Ashbv Williams, out of fees received from the above named 
clients on account of their claims against Genially, the 
sum of Thirteen Thousand eight hundred and eightiv dollars 
and fifty-seven cents ($13,880.57), which payment \vas made 
to her at his request and upon his authority and is hereby 
ratified. I 

I 

The undersigned, Dolores Foster, acknowledges receipt 
from Ashby Williams of the sum of Thirteen 'thousand 
eight hundred and eighty dollars and fi|ty-seven 

57 cents ($13,880.57) on account of fees collected from 
the clients above mentioned, w’hich amount| she has 

received with the authority and upon the order of her 
husband, Robert M. Foster. 

(Signed) R. M. FOSTERi 
(Signed) DOLORES FOSTER. 

I 


I 

i 


I 

i 
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Copy. 

December 17, 1928. 

Mr. Robert ^I. Foster, 

Arlington Hotel, 

Washington, 1). C. 

Dear Mr. Foster: 


After protracted litigation and negotiations, with which 
vou are more or less familiar, I have effected settlement of 
the fees in tlie German award claims of Francis J. Mc¬ 
Donald and Cnmmins and Compton, Docket No. 4057, grow¬ 
ing out of the sinking of the Schooner “John Twohv”, and 
the fee in the case'of Albert D. Cummins in the case of 
the “Laura C. Anderson.” 

As yon know suits were brought in the Supreme Court 
of the District of Columbia against McDonald and Cum¬ 
mins and Compton and the Treasury Department to en- 
foi-ce the payment of these fees. 

1 compromised and settled with Mr. Long and Messrs. 
Buist and Smythe by accepting out of the funds in bank 
heretofore de])osited in a joint account the sum of 
$1,367.90, in satisfaction of our entire claim against Cum¬ 
mins growing out of the “John Twohv” and the “Laura C. 
Anderson.” From this amount of $1,367.90 the following- 
items, as between you and me, are to be deducted: my ex¬ 
penses in connection with the collection of the fee, $75, 
and my payment of $50, to Mr. Hinton, making a total of 
.$125, to be deducted from the $1,367.90, leaving a net bal¬ 
ance of $1,242.90. 

In the Francis J. McDonald matter I compromised by 
accepting through Mr. Scott the total sum of $3,500 from 
which I have deducted $18.40 costs paid in the suit, leav¬ 
ing a net balance on this item of $3,481.60. 

In the Compton end of the Cummins and Compton 
58 matter I accepted the sum of $755.84. 

The net amounts, therefore, received in these 
cases are as follows: 


Albert D. Cummins. $1,242.90 

Francis J. McDonald. 3,481.60 

Belle Compton, executrix. 755.84 


Total 


$5,480.34 
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Under our agreement in respect to the distribution of 
these fees I am to receive 70% and you 30% up to a total 
aggregate of $50,000, collected, and upon any sum| collected 
beyond $50,000 I am to receive 60 per centum and Vou 40%. 

The fee collected from Bemis Brothers Bag Company 
($295.62), the fee from S. W. Bridges ($218.04)|, the fee 
from Riegel Sack Company ($33,166.67), and thejfee from 
Walker Armstrong & Company ($13,687.50), aggregate a 
total of $47,367.83. 

Of the $5,480.34 collected in the McDonald, Cundmins and 
Compton matters, distribution is to be made, therefore^ 
upon $2,632.17 divided 30% to you and 70% to line. And 
the remainder of $2,848.17 upon the basis of 60% to me 
and 40% to you, subject to the deduction hereinafter men¬ 
tioned. I 

The percentage of these two amounts distributable to you 
are as follows: ! 

I 

30% of $2,632.17 is.i $789.65 

40%> of $2,848.17 is.| 1,139.26 

Total .I $1,928.91 

I 

1 

From the foregoing sum of $1,928.91 there is fo be de¬ 
ducted compensation due by you to me in the collection of 
this sum. The collection of the fees from McDonald and 
Cummins and Compton were extremely troublesome and 
expensive. Suits had to be brought against them and 
against the Treasury Department in the Supreme' Court of 
the District of Columbia, and very troublesome arid annoy¬ 
ing negotiations were carried on at intervals foT several 
months, some of these intervals taking up severajl days of 
my time. These negotiations also included two trips made 
by me to Philadelphia. Mr. Long and Messrs.! Buist & 
Smythe each contributed out of their own pockets $250, 
for services rendered and they themselves spent a good 
deal of money in making trips to Washington and Phila¬ 
delphia in connection therewith. You contributed no 
money and rendered no service in connection with the col¬ 
lection of these fees except a visit or two to my oftice w’hen 
you happened to be in Washington when I expilained to 
you what was going on. | 

Messrs. Buist and Long partially compensated me for 
my services for them. It remains for you to compensate 


I 





54 


ASJIBY WILLIAMS VS. R. M. FOSTER ET AL. 


me in the collection of these fees. There is nothing in our 
agreement requiring me to render any service on your 
behalf or on behalf of any of the other associate counsel 
free of charu'e in collecting fees after thev had been earned. 

Services rendered to vou are well worth 15% of the amount 

» * 

collected, as this is frequently the percentage charged on 
ordinary collection where no suits or Court proceed- 
59 iiigs are involved. Here, however, we had several 
suits and a most troublesome and difficult situation 
to handle. 

Fifteen per cent of $1,928.91 is $289.33, which deducted 
from tlie $1,928.91 leaves a balance on account of the Mc¬ 
Donald Cummins and Compton matters due you of $1,629.58 
for which I am prepared to give you a check or give Mrs. 
Foster a check upon the e.xecution of a proper receipt by 

vou and Mrs. Foster. 

* 

Yours verv trulv, 

. * ASHBY WILLIAMS. 

AW :EM. 


60 Motion for Appointment of Beceirer, Injunction, etc. 

Filed Jun. 6, 1929. 


* 




* 


Come now tlie plaintiffs, by their attorney, and, pursuant 
to their ])rayer for relief contained in their Bill of Com¬ 
plaint filed herein, respectfully show unto the Court as 
follows: 

1. The defendant, Ashby Williams, and the plaintiff, 
Robert M. Foster, entered into a certain agreement, dated 
April 4. 1922, through which said agreement, each of said 
parties became interested, as partners, in all those matters 
and claims involved in this cause, in addition to various 
other general law business which has been amicably settled 
between said parties. 

2. Said partnership was dissolved, according to its own 
terms on April 4, 1923. 

3. During the continuation of said partnership, and sub¬ 
sequent to the dissolution thereof, as aforesaid, various 

and sundrv of the claims and matters in which the afore- 

% 

said partners became interested in the manner aforesaid, 
have been successfully concluded and all or a portion of the 
fees in said matters have been paid by the clients to the 
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defendant. Some of said fees have been distributed by the 
defendant amicably between said partners. A portibn only 
of the fees in other matters have been distributed! by the 
defendant, the balance being retained by the defendant and 
appropriated to his own personal use. In still other mat¬ 
ters, no distribution whatever has been made by the defend¬ 
ant, but, on the other hand, said defendant has cbllected 
the entire amount thereof and has appropriated the full 
amount of said fees to his own personal use b^^d has 

61 declined and refused to turn over to the plaintitfs, 
or either of them, the portion of said fees to which 

they are entitled by virtue of the above mentioned partner¬ 
ship agreement. | 

4. There remains to be collected other and further large 
sums of money due to said partnership on account of the 
business handled bv it and bv one or both of the members 
thereof, to a portion of which said moneys the plaintiffs are 
entitled; but the said defendant proposes personally to col¬ 
lect said fees without regard to the rights of the plaintiffs 
or either of them to share in the same. 

5. That the defendant personally retains exclusive pos¬ 
session and control of all files, papers, records arid docu¬ 
ments relating to the business of said partnership rind has 
excluded and continues to exclude the plaintiff Robert M. 
Foster from personally participating in the collection of 
any and all of the moneys due to said partnership arid from 
participating in any manner in the business of said partner- 
shij). 

6. The defendant has not been in the past, and is not 
now, oiien and fair in disclosing to the plaintiff, Robert M. 
Foster, his various transactions relating to said partner¬ 
ship business, particularly in the matter of the nature and 
amount of fees collected on partnership business; but on the 
contrary has misled said plaintiff in regard to such| matters 
and now continues to fail to fullv and fairlv disclosb to said 

* . * I 

plaintiff the details of various transactions and the amounts 
of fees collected bv him as aforesaid. I 

^ I 

7. The defendant savs in his answer to the Bill of Com- 

♦ 

plaint filed herein that all the matters in which he| and the 
plaintiff Robert M. Foster are interested through the afore¬ 
said agreement have been concluded except as to the 

62 collection and distribution of the fees duej in such 
matters: but as to this the plaintiffs cannot determine 




56 


ASITBY WILLIAMS VS. R. M. FOSTER ET AL. 


without full, free and ready access to all of the papers and 
files relating in any manner to the business of the partner¬ 
ship. As a partner in said matters, the plaintiff, Robert 
Foster, is entitled, equally with the defendant, to the 
custody and control of all the partnership assets, including 
any and all moneys collected and all papers and files relat¬ 
ing in any manner to the partnership business. And tlio 
plaintiff Robert ^M. Foster is entitled, equally with the 
defendant, to free, easy and ready access to such papers 
and files or other partnership records. But the defendant 
not only retains a large portion of the moneys to which the 
plaintiffs are entitled, to his own personal use, but keeps 
all of the partnership files and records in his own personal 

office and in his exclusive custody and control so that the 

% 

plaintiffs cannot have access to the same except at the will of 
the defendant. And in no event should the plaintiff Robert 
M. Foster, in order to examine the papers and records of the 
partnership business, be forced to abide the will of the 
defendant or be forced to the obvious embarrassment and 
inconvenience of personally going to the office of the defend¬ 
ant to make examination of such papers and records. 

8. Plaintiffs are informed and believe and therefore aver 
that the defendant has no money or property within the 
jurisdiction of this Court sufficient to satisfy the demands 
of the plaintiff’s, other than those funds collected by him, 
the said defendant, on account of the partnership as herein¬ 
before stated, a portion of which said funds belong to the 
]ffaintiffs: that all of said funds have been deposited or in¬ 
vested on the defendant’s own personal account; and that 
the same are liable to be concealed, dissipated or other¬ 
wise disposed of by the defendant to the great detri- 
63 ment of the plaintiffs. 

9. In addition to anv and all fees collected bv the 

* • 

defendant on the partnership account, of which the plain¬ 
tiffs are not informed, the plaintiffs specifically claim an 
interest in funds admitted to have been collected by the 
defendant in the following matters and amounts: 


(a) . Associated General Contractors (balance due plaintiffs). S44.60 

(b) . David A. Wright Malter: 

Total fee collected. 788.35 


No portion of this fee has been distributed by the defendant, 
plaintiffs claiming 40% of total. 
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(c). Drying systems Mailer: 


Total fee collected. 5,637.03 

Plaintiffs claiming 40% or. i 2,254.81 

There has been paid to plaintiffs. | 1,000.00 

Leaving a balance claimed of.'.. | 1,254.81 

(d). Bemis Bros. Bag Co.: \ 

Total fee (reported collected). ! 295.62 

Plaintiffs claiming 40% or. | 118.25 

There has been paid to plaintiffs. I 103.46 

Leaving a balance claimed of. j 14.79 


(The defendant admits having collected other amounts on accbunt of this 
matter but as to the total of said amounts plaintiffs cannot say bujt claim 40% 
of the amount of the total collected.) ; 


(e). S. W. Bridges & Co.: 


Total fee collected. 

Plaintiffs claiming 40% or. 

There has been paid to plaintiffs 
Leaving a balance claimed of. . . 


218.40 

87.21 

76.31 

10.90 


(f). Riegel Sack Co.: 


First installment of fee collected. I 33,166.67 

Plaintiffs claiming 40% or. ! 13,266.66 

There has been paid to plaintiffs. j 11,458.33 

Leaving a balance claimed of. ; 1,808.33 

2nd installment of fee collected. i 804.08 


No distribution whatever has been made of this fee; plain- | 
tiffs claiming 40%. I 

3rd installment of fee collected. | 

No distribution whatever has been made of this fee; plain- j 
tiffs claiming 40%. ! 

64 I 

(g) . Walker Armstrong & Co.: \ 

First installment of fee collected.i 

Plaintiffs claiming 40% or.j 

There has been paid to plaintiffs. I 

Leaving a balance claimed of. i 

j 

2nd installment of fee collected. | 

I 

No distribution whatever has been made of this fee; plain- j 
tiffs claiming 40%. i 

j 

3rd installment of fee collected. I 

j 

No distribution whatever has been made of this fee; plain- I 
tiffs claiming 40%. i 

I 

(h) . Albert D. Cummins {Schooner *^John Twohif): I 

Total fee collected.j 

No distribution whatever has been made of this fee; plain- | 
tiffs claiming 40%. 

(i) . Francis J. McDonald: j 

Total fee collected.| 

j 

No distribution whatever has been made of this fee; plain- | 
tiffs claiming 40%. I 


188.56 


13,687.50 

5,475.00 

2,422.23 

3,052.77 

6,505.81 


1,518.03 


1,367.90 


3,481.60 


1 
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('j'l. Albert D. Cummins (SchoonerLavra C. Anderson"). 

(Collected) . 250.00 

No distribution whatever has been made of this fee; plain¬ 


tiffs elaiminj; 409r- 

(k) . Belle Compton, executrix etc.: 

Total fee collected. 755.84 

No distribution whatever has been made of this fee; plain¬ 
tiffs claiming 40%. 

(l) . The sum of. 750.00 

paid to the defendant by associate counsel in order to effect a 


compromise on the amount of fee of which plaintiffs claim 40%. 

All of the facts, matters and thin 2 :s as hereinbefore set 
forth are made to appear from the Bill of Com])laint and 
the Answer heretofore filed in this cause and from the 
affidavit of the plaintiff, Robert Foster, which is attached 
hereto and made a i)art of this motion. 

"Wherefore, in consideration of the premises, the plain¬ 
tiffs pray as follows: 

1. That a receiver be appointed by this Court to take 
into custody and control all of the assets of the partner¬ 
ship, herein before described, which are now in the hands 
of the defendant, or wherever the same mav be found, in- 
eluding the following specific matters and things: 

65 A. The sum of Twenty-two Thousand five hundred 
ninety-six dollars and thirty-seven cents ($22,596.- 
‘>7) funds now in the hands of the defendant and admitted 
to have been collected bv him on account of business in 
which the plaintiffs'claim an interest by virtue of the part¬ 
nership agreement hereinbefore mentioned, said sum above 
stated consisting ofithe various items set forth in paragraph 
9 of this motion as follows: 


Item (a). (.Admitted to be due plaintiffs). S44.60 

Item (b). Wholly undistributed fee....... 7SS.35 

Item (c). Balance due plaintiffs of partially paid fee. 1,2.54.81 

Item (d). Balance due plaintiffs of partially paid fee. 14.79 

Item (e). Balance due plaintiffs of partially paid fee. 10.90 

Item (f). Balance due plaintiffs of partially paid fee. 1,808.33 

2nd installment, wholly undistributed fee. 804.08 

3rd installment, wholly undistributed fee. 188.56 

Item (g). Balance due plaintiffs of partially paid fee. 3,052.77 

2nd installment, wholly undistributed fee.. 6,505.81 

3rd installment, wholly undistributed fee. 1,518.03 

Item (h). Wholly undistributed fee. 1,367.90 

Item (i). Wholly undistributed fee. 3,481.60 

Item (j). Wholly undistributed fee. 250.00 

Item (k). Wholly undistributed fee. 755.84 

Item (1). Wholly undistributed fee. 750.00 


$22,596.37 
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B. Anv and all further sums collected bv the defendant 

^ •’ I 

on account of which any and all claims I or other 
matters of whatsoever nature in which the defendant 

I 

Ashby AVilliams and or the ])laiiilit‘f Rol)ert M. Foster 
wei'e (‘ni]doyed durini>'the existence of tlie ])artiier.'^lii]) liere- 


inbefoi'e described and all sums collected bv said defend- 
ant from any source on account of said partnership! business 
in all matters where the sums so collected have not already 
been fully and amicably distributed by the defendant be¬ 
tween himself and said plaintiff, Robert M. Poster, espe¬ 
cially fee in Bemis Bros. Co. matter (par. 9 (d)). | 

C. Tlie complete files, to£>’ether with all correspondence, 
wh('ther with clients or associate counsel, all briefs, memo¬ 
randa, letters, ]')a]')ors or documents and copies thereof, of 
whatsoever kind or nature, relating’ in any manner, either 
directly or indirectly to the following matters ancjl things: 


1. All those matters sot forth in Exhibit A of de^endanPs 

answer filed in this cause. i 

I 

2. All those matters mentioned in paragraph 9 o^ Defend¬ 
ant’s answer. 

3. The Jere Austill matter. 

4. The Max O’Xeal Matter. | 

5. Clinton 0. Edgar Tax matter. I 

6. United Fuel & Supply Company tax matter.l 

7. The claim of the Royal Netherlands Governrhent. 

8. The State Contractors tax matter. ' 

9. Robert Coane, 1920 income tax matter. ! 


D. All corres])ondonce and copies thereof, whether of a 
general or s])ocial nature, relating directly or indirectly, 
to the procurement, presentation, proof, payment settle¬ 
ment, payment and or collection of fees or in aiiiy other 
wise to all those matters and things mentioned in |the next 
preceding subparagraph hereof—marked ^‘C’b ! 

E. The complete files, together with all correspondence, 
briefs, memoranda, letters, papers and documents and 
copies thereof of whatsoever kind or nature, relating in any 
manner, either directly or indirectly, to any and all cases, 
claims and other matters in which the firm Williams & 

Foster or the defendant, Ashby Williamsl or the 
67 plaintiff’ Robert M. Foster or either or both I of them 
were employed during the period from Apri^ 4,1922, 
to April 4, 1923, whether such papers or other dojcuments 
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wove made or writ!on before or after the dissolution of said 
firm as set forth in the Bill of Complaint heretofore filed in 
this cause. 

2. And the plaintiffs further pray that this Court enter 
an order enjoining- and restraining the defendant from 
concealing, dissipating or in disposing of in any manner 
any and all of those funds mentioned in paragraph 1 of the 
prayer as contained in this motion; and further that said 
defendant be enjoined and restrained from collecting any 
other or further fees due or to become due in anv and all 
of those cases, claims or other matters mentioned in this 
motion and from attempting to collect such further fees and 
from interfering- in anv manner with the receiver to be 
appointed by the court herein in collecting such fees. 

3. That the receiver to be appointed by the Court in this 
cause be directed to take physical custody and control of 
all the papers and documents hereinbefore mentioned in 
])aragraph 1 of the prayer as contained in this motion and 
hold the same subject to the inspection of the defendant 
and of the plaintiff Robert M. Foster at any and all reason¬ 
able times; that said receiver be directed to hold in his 
hands all of the funds that mav come into his hands bv 
virtue of his office as such subject to distribution as may be 
ordered by this Court, and to abide such other orders as the 
Court mav consider meet and proper in the premises. 

LE]^IUEL OLIVER, 
Attorney for Plaintiffs. 

68 Aijiflavif of the Plaintiff Robert M. Foster. 
***###* 


District of Columbia, .‘js: 

Before the undersigned authority personally a^ipeared 
Robert ^1. Foster, who after being duly sworn deposes and 
savs as follows: 

1. That he is one of the plaintiffs named in the above 
styled cause. 

2. That he has read the foregoing motion (to which this 
affidavit is attached) and knows the contents thereof and 
that the matters and things set forth therein are true ex¬ 
cept such matters as are stated on information and belief 
and as to those he believes the same to be true. 
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3. That he has read the original and the amended Bills 

of Complaint filed in the above styled cause and kbows the 
contents thereof and that the matters and things |set forth 
therein are true except those matters as are stated on in¬ 
formation and belief and as to those he believes the same 
to be true, except further that he is now temporarily re¬ 
siding in the District of Columbia. I 

4. Affiant is informed and believes that the fees icollected 


and retained bv the defendant in said cause as set forth 
Ill the above mentioned motion, have been deposited to the 
])ersoiial account of the defendant. | 

5. Affiant is informed and believes that other and further 
large sums of money will be due and payable oii^ account 
of the partnership business set forth in the Bill |of Com¬ 
plaint filed in said cause and that some of such money 
will be payable within the next thirty or sixty days and 

that the said defendant proposes and intends to col- 
69 lect said fees and appropriate the same to | his own 
personal use. | 

6. A few days prior to the collection by the defendant 
of the first of the fees paid in the German Claims Referred 
to in the Bill of Complaint and answer filed in sbid cause 
the defendant advised the plaintiff, Robert M. Foster, the 
affiant, that he the said defendant was practicalljv' penni¬ 
less; that he had many pressing obligations and was then 
wholly unable to pay to the affiant the balance due him by 
the defendant on account of the fee collected by the defend¬ 


ant in the Drving Svstems case, referred to in the Bill of 
C^omplaint and answer filed in said cause. | 

7. The defendant Ashbv Williams has often adyised the 

% 

affiant of large monthly payments which he is required to 
make for certian purposes and has expressed concern over 
the possibility of those payments being increased | and the 
fear that through the same source some encumbrabce may 
be placed against all or a large part of his property. 

8. The defendant Ashbv Williams has informed|the affi- 

ant that a certain party had advanced him considerable 
sums of monev from time to time in recent veaifs which 
has forced him to place further encumbrances on His prop¬ 
erty which was already heavily mortgaged. i 

9. The defendant, Ashby Williams has informe4 the af¬ 
fiant that he has been required to make payment of a large 


t 

I 

I 
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sum of money to a certain party on account of a certain 
occurrence in which he the said defendant t)artici])ated. 

10. The defendant Ashliy Williams has declined to re¬ 
veal to the affiant the amount of fee which has been col¬ 
lected in the Bemis I^ros. case, referred to in the Bill of 
('’omplaint and Answer filed in said cause, stating only that 
he had collected “several hundred dollars” in ex- 
70 cess of that revealed to the affiant. 

11. Affiant believes that the defendant Ashbv Wil- 
lianis entertains a most unfriendlv attitude toward this 
affiant, especially on account of affiant’s prosecution of this 
cause and that it would be extremelv embarrassing and 
humiliating for this affiant to be required to make any per¬ 
sonal request of said defendant with respect to the entrance 
into his office and the examination of the records in the 
matters and things involved in the present controversy. 

12. Affiant is informed that the said defendant, in ad¬ 
dition to the fees stated in defendant’s answer as having 
been collected bv him, has collected other sums of monev, 
said defendant having admitted collecting a certain amount 
in the Bends Bros. Case and also the sum of $750.00 from 


associate counsel in other cases in which this affiant is in¬ 


terested. 


13. Affiant believes from what 


information he has as to 


tlu‘ o])ligatious of the defendant, Ashbv Williams, that said 
defendant has already dis]:)osed of a large portion of the 
monevs collected bv him on account of the matters and 
things involved in this controversv and will soon again 
be unable to pay over to the plaintiffs the amount of money 
to which they are entitled from the defendant in said cause, 
unless the Court takes said monevs into its custodv. 

ROBERT M. FOSTER. 


Subscribed and sworn to before me this 5th day of June, 
A. D. 1929. 

[XOTAIUAL SEAL.1 NELLIE MAE SPATES, 

Xofari/ I). C. 


71 Edward Stafford, Esq., 

Attorney for defendant, 

Rust Building, 

Washington, D. C.: 

Please take notice that the foregoing motion will be 
brought to the attention of the Court on Friday, June 7th, 


I 

I 

i 
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1929, at ten o’clock A. M. or as soon thereafteii as coun¬ 
sel may be heard. 

LEMUEL OLIVER, 

Attorney for Plaintiffs. 

\ 

1 

Service of the foregoing motion and notice aiid receipt 
of a carbon copy of said motion and notice are hereby ac¬ 
knowledged this 5th dav of June, 1929. | 

EDWARD STAFFORD, 

Attorney for Defendant. 

Bv A. S. 

•' j 

72 Motion to Strike and Answer to Motion 

for Receiver, etc. i 

] 

I 

Filed June 14, 1929. j 

i 

i 

i 

# m * # # # j * 

i 

Comes now the Defendant, Ashbv Williams^ bv his 
attorney, and moves the Court to strike from the, files the 
motion tiled herein on June 6th, 1929, ])y the Plaintiff, Rob¬ 
ert i\f. Foster, for the appointment of a reeeiveij and in¬ 
junction, and for grounds for this motion says as|follows: 

The said motion for a receiver is made solely by the 
Plaintiff, Robert M. Foster, whereas according to ithe alle¬ 
gations of the Amended Bill of Complaint, the plaintiff 
Dolores Foster is the real party in interest and Ithe only 
partv entitled to make said motion for a receivei^. 

The said Defendant, by his Attorney, not waiving but in¬ 
sisting upon the motion to strike as hereinbefore i set out, 
for answer to the motion for the appointment of a |receiver 
and injunction says that the same should not be |granted 
for the following reasons: I 

1. As shown in the answer heretofore filed, th^ agree¬ 
ment of April 4, 1922, between the Defendant and fhe said 
Robert M. Foster was not a partnership agreenient en¬ 
titling the said Robert M. Foster to the property land pa¬ 
pers in the cases referred to in the bill and answeh 

2. Even if the contract of April 4,1922, may be construed 
to have been a partnership agreement, it was bregched by 
the said Plaintiff, Robert M. Foster, and all of thq claims, 
cases and other matters referred to in the answerl hereto- 


i 

i 

I 

I 

1 

I 


1 
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fore filed were abitiidoned bv the said Foster to the solo 

• 

prosecution and at the sole expense of the Defendant. 

The status of each case has been fullv disclosed in the 
answer and the files referred to are securely kept 
To and can and will be produced if the Court shall de¬ 
termine upon the issue of the cases that the said 
Plaintiff, Robert M. Foster, is entitled to an accounting 
in respect to the fees collected in said cases. 

4. The Defendant is a general practitioner of the law 
and some of the files which are asked to be turned over to 
a receiver contain not onlv matters in which the said 
Plaintiff, Robert *M. Foster, claims an interest, but other 
matters in which he claims no interest, and the taking 
chariio of these files bv a receiver would seriouslv embar- 
rass the defendant in the practice of his profession. 

5. The Defendant should not be required to pay into 
Court any money until the Court determines upon the is¬ 
sue raised by the answer that any money is due to the said 
Plaintiff, Robert M. Foster. 

6. The granting of an injunction against the Defend¬ 
ant's collection of further instalments of fees in payments 
made upon awards against Germany would seriously and 
needlesslv embarrass the Defendant with associate counsel 
in other cities, needlesslv embarrass and inconvenience 
Defendant’s clients, and would seriouslv embarrass the 
Defendant in his profession. 

7. The Defendant is an established practitioner of law, 
is an officer of tlie Court, and has ample property and 
funds within the jurisdiction of the Court to meet any de¬ 
cree that may or should be entered against him for the 
jjayment of any money in this cause. 

MoHoraiiduhL 


1. As shown in the answer heretofore filed, the agree¬ 
ment of April 4, 1922, between the Defendant and the said 
Robert ^I. Foster was not a partnership agreement en¬ 
titling the said Robert ^1. Foster to the property and pa¬ 
pers in the cases referred to in the bill and answer. 

74 The agreement between the Defendant and the 
Plaintiff, Robert M. Foster, dated April 4, 1922 (as 
fully set out in paragraph 5 of the answer heretofore filed), 
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1 

I 
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was not a parliiersliip agreement, but an agreement of em- 
])loynient. During the entire time that the said Robert iM. 
Foster was emidoyed by tlie Defendant under the said 
agreement in the Defendant’s law offices in the Southern 
Building, the Defendant individually had sole charge and 
responsibility of the running of the offices, the payment of 
expenses, the securing and handling of business, and him¬ 
self collected all fees and made all disbursement^, includ¬ 
ing the payment to the said Foster out of the Defendant’s 
individual account the said Foster’s compensation of any 
fees collected under the terms of the agreement. All 
moneys thus collected and disbursed were handleii by the 
Defendant in his own bank account, and no partner ship 
account of any kind was kept, and the said Robertj M. Fos¬ 
ter was treated and regarded as an employee under the 
terms of the said agreement of April 4, 1922. | 

j 

2. Even if the contract of April 4, 1922, may! be con¬ 
strued to have l)een a partnership agreement,! it was 
breached by tlie said Plaintitf, Robert M. Fosterj and all 
of the claims, cases and other matters referred hi the an- 
swer hereinbefore tiled were abandoned bv the said Foster 

• I 

to the sole prosecution and at the sole expense of the De¬ 
fendant. I 


The agreement of A])i-il 4, 1922, was one of emjiloyment 
and for compensation upon the express condition|that the 
said IMaintilT, Robert .M. Foster, would devote hfs entire 
time to the business of the Defendant’s law offices. The 
said Plaintiff, liobert M. Foster, however, breacjied this 
agreement long prior to the time when it would have ex¬ 
pired by its own limitations. Throughout the period of 
his employment he habitually reached the office nojt earlier 
than eleven o’clock in the forenoon, was frequentljv absent 
from the office one, two and sometimes three or more davs 
without excuse, and after his return and when pijesent in 
the office was frequently not in a physical condition 
75 to do any work or to be entrusted with ajiy work 
of the law office. The Defendant frequently called 
the said Foster’s attention to his failure to perform his 
agreement but without beneficial results, and dug to the 

5—5564a i 


I 

I 

i 
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friendly, ])orsoiial relationship Ixdween the Defendant and 
the said Foster, the Defendant did not insist upon his va¬ 
cating- tlie ofiiee, but on February 26, 1923, the Defendant 
wrote the said Foster the following memorandum: 

“I think it would be highly advantageous to both parties 
if you and T could amicably agree upon a mutual basis for 
the dissolution of the existing arrangement, and I shall be 
verv glad of anv definite suggestions from vou looking to 
that end.'- 

The said Foster was well aware that the Defendant’s re¬ 
quest as above set out, was based upon the fact that he 
had wholly failed to perform his agreement of employment 
of A])ril 4, 1922, Init the said Foster declined to notice the 
suggestion of an amicable withdrawal, and the Defendant, 
because of the nearness of the date when the agreement 
would expire by its own limitations, and in order to avoid 
a breach and trouble with the said Foster, suffered him to 
remain in the law offices until about ^lay, 1923. 

During the time that the said Foster was in Defendant’s 
law offices from about A])ril 4, 1922, until about May, 1923, 
a large number of claims, cases and matters came to De¬ 
fendant's law offices. These came almost without exce])- 
tion from the Defendant’s own clients and associates in 
other cities. When the said Foster left the Defendant’s 
office, as aforesaid, he laid claim to an interest in all these 
cases by reason of the Agreement of April 4, 1922. All 
these cases, claims, and other matters, however, were left 
in the custodv and under the control and under the sole re- 
sponsibility of the Defendant to be prosecuted by 
76 him individually and at his own expense. The said 
Foster, upon leaving the Defendant’s law offices had 
no office in the City of Washington, but for a time occupied 
desk space in several buildings for a period of about two 
vears, that is to sav until the Summer, 1925, when he went 
to Florida to live. 

During the time the said Foster was in the Defendant’s 
law offices, as aforesaid, he rendered practically no assist¬ 
ance to the defendant in the handling of the foregoing mat¬ 
ters as the same, <ls is shown in the answer, were exclu¬ 
sively ])rosecuted by the defendant, and the said Foster 
at no time rendered the Defendant any assistance or in- 
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I 

ciirred any expense in connection with these claims, cases 
or other matters, but limited his interest in thbm to an 
occasional visit to the Defendant’s office while he was liv¬ 
ing in Washington or on visits to Washington from 
Florida, merely making inquiry in regard to the I status of 
the various matters. I 

Notwithstanding the absolute breach by the said Foster 
of the agreement of April 4, 1922, the defendant, in an 
effort to be fair, recognized an obligation to mbke some 
compensation to the said Foster for whatever services he 
may have rendered wliile in the defendant’s office out of 
any compensation which might be received by thb Defend¬ 
ant from the said claims, cases or other matteifs, if any 
compensation should be received as they were |all being 
handled on a contingent fee arrangement basis, i To this 
end and for this ])urpose the Defendant never I failed to 
exhibit to the said Foster at any time he requested or sug¬ 
gested it, any file or paper in any of the said matters. 

During the time the said Foster was in the De|:‘endant’s 
office, as aforesaid, certain matters of general | business 
were settled up, the fees collected, the said Foj^ter com- 
l)ensated in a manner mutually satisfactory to i the said 
Foster and the Defendant. Fracticallvl all the 
77 claims, cases and other matters which 'ivere left 
solely to the prosecution and handling o^ the De¬ 
fendant, as aforesaid, were claims against Germajay. They 
were taken upon a contingent fee basis. At thejtime the 
said Foster left the Defendaid’s offices, as aforesaid, re¬ 
covery in all these cases was not only doubtful, bijt no pro¬ 
vision had been made for the payment of an}’ oi^ the said 
claims if allowed. There was, therefore, nothing said be¬ 
tween the Defendant and the said Foster at that time in 
respect to the amount he was to receive as compensation 
in case payment were made upon any of the awards that 
might be secured against Germanv. I 

In the Summer of 1926 awards had been secured in about 
five of the claims against Germany and awards in two 
other cases were in prospect of allowance, as fuljly shown 
in the answer, a plan was then being formulated in Con¬ 
gress for the payment of these awards. At that tilne, while 
the said Foster was on a visit to Washington from Florida, 
he insisted that he was a partner in all these claims and 
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that he was ontilleJ to be compensated to the extent of 
40% of all fees collected upon these awards and all other 
matters, notwithstanding his breach of the agreement and 
notwithstanding his abandonment of all the claims and 
cases to the sole prosecution by the Defendant. The De¬ 
fendant at that time told the said Foster that he was not 
entitled to be compensated in the manner described in the 
agreement of April 4, 1922, for the reasons above stated, 
but that he was entitled to some compensation. The said 
Foster insisted upon his contention and made it apparent 
at that time to the Defendant that in addition to the work 
involved in the securing of the awards and the collection 
thereof, the Defendant would be involved in troublesome 
litigation with the said Foster unless some agreement were 
made with respect to the com^jensation he was to 
78 receive out of the fees collected upon the awards 
against Germany. Believing and protesting that his 
demand was wholly unreasonable, and solely for the pur¬ 
pose of avoiding litigation with the said Foster, the De¬ 
fendant entered into an agreement on October 15, 1926, 
with the said Foster in regard to the distribution of fees 
collected upon awards paid on claims against German}’ 
(see this agreement fully set out in paragraph 12 of the 
answer). 

The Plaintiffs, Robert M. Foster and Dolores Foster, 
however, in their Amended Bill of Complaint, and the said 
Robert M. Foster, 'in his motion for the appointment of a 
receiver, have expressly repudiated this agreement, and 
the Defendant, therefore, says that for this reason, for the 
reason that said agreement of October 15, 1926, was with¬ 
out consideration, and for the further reason that the sole 
purpose for which the said agreement was entered into, 
namely, to avoid litigation, has been voided by the Plain¬ 
tiffs, the Defendant says that he ought not to be held to 
said agreement but should be limited solely to the payment 
to the said Plaintiffs, or to either of them as the case may 
be, of an amount sufficient to be considered reasonable 
compensation to the said Robert M. Foster, for whatever 
services he may have rendered in connection with these 
matters while in the Defendant’s office prior to about ^lay, 
1923. 
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The Defendant says further that, as is shown liy the an¬ 
swer, the Plaintiffs have been })aid out of thes(^ German 
awards and out of other matters prosecuted solely by the 
Defendant subsequent to the time that the said lloster left 
the Defendant's offices in about May, 1923, a sumiin excess 
of $15,000.00 which is and ought to be in full and fair sat¬ 
isfaction and payment for any services renderijd by the 
said Foster while in the Defendant’s employ, an^ the De¬ 
fendant, in his answer, contends that he is in no’vkdse or in 
anv manner indebted to either of the Plaintiffs in this 
case. I 

79 3. The status of each case has been fully and 

fairly disclosed in the answer and the filed referred 
to arc securely kept and can and will be produced if the 
Gourl shall determine upon the issues of the cas^ that the 
said Plaintiff, Robert M. Foster, is entitled to ap account¬ 
ing ill respect to the fees collected in said cases. | 

! 

If it should be determined by the Court upon p trial of 
the issues raised respecting the liability of the defendant 
to the Plaintiif, Robert M. Foster, or his wife Dolores 
Foster, that either one of them is entitled to ap account¬ 
ing, the papers and files in any or all of thesej cases in 
which the Court may, after hearing, determine thejsaid Fos¬ 
ter to be interested or to have a right to examination, can 
and will be produced. Those files and papers arq securely 
ke]h in the Defendant’s law offices in the Rust IBuilding, 
and such papers in connection therewith as may bje deemed 
to be pertinent can be submitted to the Court upon the de¬ 
termination of the issues, but the defendant spys these 
])apers should not be turned over to a receiver uiitil it has 
been first determined whether the said Foster is entitled 
to see them. | 

4. The Defendant is a general practitioner of| law and 
some of the files which arc asked to be turned Over to a 
receiver contain not only matters in which the spid Plain¬ 
tiff, Robert M. Foster, claims an interest, but other mat¬ 
ters in which he claims no interest, and the takiiig charge^ 
of these files bv a receiver would seriouslv embarrass the 
Defendant in the practice of his profession, | 

The Defendant is a general practitioner of thO law and 
has been a member of the Bar of the District of iColumbia 
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since 1920; he has alwavs maintained and still maintains 
suitable law offices, 'and his practice consists not only in 
the handling* of local matters, but in the handling* of de¬ 
partmental and other similar matters, and in his practice 
he is associated in niaiiv of his cases with counsel in other 
cities; in a number of cases and tiles, which the Plaintiff, 
Robert M. Foster, asks may be turned over to a re- 
80 ceiv’er, there are other matters besides those in which 
the said P’'oster claims or pretends to have an inter¬ 
est, which it would be difficult to segregate from the matters 
in which he does claim an interest, and it would be ex- 
tremelv difficult as well as embarrassing* to the defendant 
in Ids law practice to have the dies and papers referred to 
in the Plaintiff's motion turned over to a receiver. 


5. The Defendant should not be required to pay into 
Court any money until the Court determines upon the issue 
raised bv the answer that anv monev is due to the Plaintiff, 
Robert M. Foster. 


On the motion of the said Robert M. Foster that any 
funds be turned over to a receiver, the Defendant says 
that one of the principal issues to be determined upon the 
trial of the case is whether the Defendant is in any way 
indebted to the said Foster or the other Plaintiff, and that 
not until the issues of the case have been decided and it has 
been decided bv the Court that anv amount is due to either 
one of the Plaintiffs, would it be equitable and just to re¬ 
quire the Defendant to turn over any money to a receiver. 

6. The granting of an injunction against the Defendant’s 
collection of further instalments of fees in payments made 
upon awards against Germany would seriously and need- 
lesslv embarrass the Defendant with associate counsel in 
other cities, needlessly embarrass and inconvenience De¬ 
fendant’s clients, and would seriously embarrass the De¬ 
fendant in his profession. 


There are two awards against Germanv which have not 
been paid in full. Gne of these claims came to the Defend¬ 
ant directly from his own client, and the other came to the 
Defendant through associate counsel in another citv. In- 
stallments will be paid the clients by the Treasury Depart¬ 
ment when and as payments are made by Germany, and 
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when payments are made the client in one case I and De¬ 
fendant’s associate counsel in the other will remitj the per¬ 
centage of the fee agreed on. It would be ejxtremely 

81 embarrassing and injurious to the Defendaht in the 

practice of law, and to Defendant’s clients! and as¬ 
sociate counsel in either one of these cases to havie to pay 
any instalment of a fee to a receiver and such iiecessity 
would seriously hamper and injure the Defendant in the 
handling of his professional work. j 

7. The Defendant is an established practitiondr of the 
law, is an officer of the Court, and has ample prop|erty and 
funds within the jurisdiction of the Court to meet any de¬ 
cree that may or should be entered against him ifor pay¬ 
ment of money in this cause. ! 

* I 

The Defendant is a responsible practitioner ofj the law 
and is an officer of the Court. Moreover the Defendant 
has ample property within, as well as without, the jjurisdic- 
tion of this Court to meet or pay any decree that may or 
ought to be entered against him in this cause. Within the 
jurisdiction of this Court the Defendant is the record owner 
of real property at a fair cash value, over and d^ove all 
liens or dower rights, of the sum of $17,000.00. |The De¬ 
fendant is a retired Lieutenant-Colonel of the United States 
Army, and draws three-fourths of the pay of that rank. 
In addition to the foregoing, the Defendant is thd record 
owner of real property in Arlington County, Virginia, in 
which he has an equity over and above all liens ahd dower 
rights of a fair value of $102,000.00. | 

i 

Summary. 

Bv wav of summary the Defendant savs thatj the ap- 
})oin1inent of a receiver and the granting of an injunction, 
as asked by the Plaintiff, Robert M. Foster, ought not to 
be considered until the issues have been determined upon 
the trial of the case; I 

Until it has been determined whether the agreement of 
April 4,1922, was a partnership agreement or a mere agree¬ 
ment of employment; i 

Whether the said Robert M. Foster abandoned to the 
Defendant the sole prosecution and at his \o^vn ex- 

82 pense of all the cases, claims and mafters, deferred 

to in the proceedings; | 


I 

I 

I 

I 
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Whetiier the Defeiulaiit is liable in any amount to the 
Plaintiffs or either of them; 

And whether the' Plaintiffs or either of them are en¬ 
titled to an accounting; 

That until these' issues have been determined by the 
Court upon the hearing of the case; it would be manifestly 
unjust to turn over Defendant's office records or any funds 
to a receiver; 

And even if the appointment of a receiver should be 
considered as appropriate at this stage of the case, the 
Plaintiffs cannot be injured by failure to appoint a receiver 
because of the responsibilitv of the Defendant. 

ASHBY WILLIAMS, 

Defendant. 

EDWARD STAFFORD, 

Atforncjf for Defendant, 

District of Columbia, 

Ashby Williams, being first duly sworn, deposes and says 
that he has read the foregoing motion and answer bv him 
subscribed and knows the contents thereof; that the mat¬ 
ters and things therein stated as upon personal knowledge 
are true: and that the matters and things therein stated as 
upon information and belief he believes to be true. 

ASHBY WILLIAMS, 

Defendant. 

Subscribed and sworn to before me this 13th dav of June, 
1929. 

[seal.] REUBEN A. BOGLEY, Jr., 

' Notary Public. 

83 Order Denying Motion for Receiver. 

Filed Juno 18, 1929. 

• *###** 

Upon consideration of the motion for appointment of re¬ 
ceiver, injunction, etc., and the supporting affidavit filed 
herein on the 6th day of June, 1929, and of the answer of 
the defendant thereto, and of the supplemental affidavit of 
plaintiff Robert M. Foster, and after argument by coun- 
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sol and consideration by the court, it is, this ISftli day of 
June, 1929, I 

Ordered that the said motion for appointmc|nt of re¬ 
ceiver, injunction, etc., be, and the same is hereby, denied. 

Bv the court: | 

PEYTON GORDON, 

\lxistice, 

0. K. as to form. ! 

LEMUEL OLIVER, | 

Altonicy for Plaintiffs. | 

I 

Memorandum. ! 

j 

March 18, 1930.—Motion of plaintitfs for apjDointment 
of receiver, notice, and acknowledgment filed. ■ 

j 

Order Denying Motion for Receiver. \ 

Filed March 27, 1930. j 


* 




Upon consideration of the motion of the plaijntiffs for 
a])pointment of receiver, etc., and of the answer pf the de¬ 
fendant thereto, and the same having been argued bv coun- 
scl and considered bv the court, it is this 27" day pf March, 
1930, ‘ I 

Ordered that the said motion for appointment o^ receiver 
be and the same is hereby denied. | 

Bv the court: 

ALFRED A. WHEAT, 

justice. 


Approved as to form. 

LEMUEL OLIVER, 

Attorney for Plaintiffs. 


S4r 


Memoranda. 


March 9, 1931.—Hearing begun before Justice Adkins. 
Continued to Tuesday, March 10, 1931. | 

March 10, 1931.—Hearing resumed. | 

March 11, 1931.—Testimony closed. | 


Amendynent to Amended Bill of Complaifft. 

Filed March 11, 1931. I 

i 

I 

* • • * • • I • 


Come now the plaintiffs by their attorney, Robert M. 
Foster and by leave of the Court first had and | received, 
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herein and hereby amend their amended Bill of Complaint 
heretofore filed in the above cause, in order to make said 
amended Bill of Complaint conform to the facts established 
bv the evidence adduced in said cause, in the followiim- re- 
speeds, to wit: 

Parag-raph 13 of the amended bill of complaint is hereby 
amended to read as follows: 


‘‘That in consideration of the premises and notwith¬ 
standing that the defendant Williams was entitled to no 
additional compensation for extra services under the cir¬ 
cumstances, and under a pretense of willingness to 
make an early payment to the plaintiff, Robert !M. Foster, 
of his share of the Drving Svstems fee, said defendant in- 
duced and coerced the plaintiff Robert Foster, to exe¬ 
cute a certain writing providing for a reduction of fees in 
all German Claims. (Copy of said writing is attached 
hereto and made a part hereof and is marked “Plaintiffs’ 
Exhibit B”.) Nothing then remained to be done in regard 
to these claims except to secure provision by Congress for 
the payment thereof and the collection of the fees. A large 
part of the future services mentioned in said contract which 
the defendant agreed to perform in connection with these 
claims consisted of, and were understood by the parties to 


consist of, efforts to procure legislation by Congress by 
means of personal solicitation of Members of Congress, 
and otherwise, providing for the payment of said claims, 
especially claims for War Risk Insurance Premiums, which 
had previously beeil disallowed by the Mixed Claims Com¬ 
mission. And the defendant did thereafter, directlv and 
indirectly, solicit various members of Congress personally 
in an effort to secure such legislation, and urged various, 
associate counsel and claimants to personally solicit mem¬ 
bers of (Congress for such purpose.” 


85 Paragraph 15 of the Amended bill of complaint is 
herebv amended to read as follows: 

“That said writing dated October 14, 1926 (Exhibit B) 
was not read over by the plaintiff prior to the signing 
thereof, since the same was presumed to have been dictated 
in his presence. Prior to the time of said dictation and in 
the same conference between the defendant and the said 
Foster, it was agreed that the plaintiff Robert M. Foster 
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should receive thirty-five (35) percent and the defendant 
sixty-five (65) per cent of the fees in the Germajn Claims 
up to $50,000 and that fees in excess of that amoufit should 
be divided forty (40) percent to Foster and sixty |(60) per¬ 
cent to the defendant, and the said Robert M. Foster so 
understood the agreement to have been dictated |to a ste¬ 
nographer of said Williams in the presence of the jplaintiff, 
Robert M. Foster.” I 

ROBERT M. FOSTER, 
Attorney for Plaintiffs. 

I 

District of Columbia, To wit: I 


Subscribed and sworn to before me this 11 day df March, 
1931. I 

LSEAL. 1 FRANK E. SAWYER, 

Notary f^uhlic. 

My commission expires March 26, 1931. 


Leave to file granted March 11/1931. I 

JESSE C. ADKINjS, 

J\usfice. 

I 

i 

86 Findings of Fact and Conclusions of Law\ 


Filed April 23, 1931. 


• ■* « • * # ! • 


The Court makes and finds the following finding^ of fact: 

i 

1. On April 4, 1922 Robert M. Foster (hereinafter re¬ 

ferred to as ])laintifTf) and defendant entered intjo a con¬ 
tract by a letter dated April 4, 1922 written by di?fendant 
and accepted by plaintiff, copy of which is made part hereof 
bv reference. I 

2. Defendant, who was a much older man than plaintiff, 
had practiced law about sixteen years, and was maintaining 
offices in the Southern Building, Washington, D. C. (R. 4, 
5). Plaintiff had not engaged in private practice,! and did 
not become a member of the bar of this Court uiitil 1925, 
but he had recently been employed in the office of tjie Solic¬ 
itor of Internal Revenue, and was familiar with income tax 
law (R. 61, 112). Defendant by reason of injuries'Suffered 
in the war, was only able to read with great difficult^ (R. 8). 


I 


i 
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Dcfeiidanrs purpose in (‘utcriiig into the contract 

87 witli plaintiff was to secure his services as lax expert 
and also as younger assistant to him in his law offices 

(R. 9). 

3. Plaintiff moved into defendant’s suite of offices about 
April 4, 1922. Defendant procured stationery with the 
name of ‘AVilliams & Foster”; that name was placed on the 
door, and under that designation there appeared the in¬ 
dividual names of each of the parties, and defendant’s 
clients and associate counsel were generally informed that 
plaintiff had become associated with defendant in the 
practice of law (R. 114). Throughout the period of such 
association there was no bank account in the name of Wil¬ 
liams & Foster^ but all fees were collected bv defendant 
and deposited by him in his own personal bank account 
(R. 114). The lease was in defendant’s name, and the rent 
of the offices was paid by liim (R. 114). Defendant also paid 
all bills for stenographic assistance, telephone, and other 
items of running expenses of the office (R. 114). All fees 
])aid to Foster during that ]')eriod and thereafter in which 
defendant was interested were paid by defendant’s personal 
check (R. 21). The parties jointly purchased a small 
amoiint of additional furniture and furnishings for the 
offices, each paying part of the cost. 

4. Defendant and plaintiff undertook the general practice 
of law as partners under the firm name above mentioned. 
Various and sundry suits and claims and other legal matters 
were secured by each, but the majority of such matters were 
secured through the friends and associates of Williams. 
During the year each of the parties devoted their profes¬ 
sional efforts to the liandling of the business secured, except 

that Williams devoted part of his efforts to business 

88 already secured. All of the business secured during 
the year by each of said parties was handled jointly 

by Williams and Foster as partners, although in numerous 
cases the powers of attorney were by mutual consent made 
to “Ashby Williams of the firm of AVilliams & Foster” 
(R. 129). ^ 

5. Between April 4, 1922 and April 4, 1923 there came to 
the office (among others which were dismissed or aban¬ 
doned) the following miscellaneous cases or claims: 

Drying Systems, Inc., upon a contract with the War De- 
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partmeiit for the manufacture of dehydrated ipotatoes 

(R. 161). I 

Harry B. Spear v. Henry R. Harriman for participa¬ 
tion in the proceeds of a contract with the Warl Depart¬ 
ment (R. 151). I 

Series of claims for the return of Income taxe^ paid on 
])roceeds realized from contracts with a state or I political 
subdivision thereof. I 

United Fuel & Supply Co. for the refund or abatbment of 
certain excise taxes paid (R. 149). I 

Frank E. Ball for reinstatement before the treasury 
Department. | 

The first three cases came prior to December 31, 1922, 
and the two last mentioned came subsequent to January 31, 
1922. I 

There also came to the office during the latter! part of 
1922 between 140 and 150 claims against Germajiy to be 
filed and prosecuted before the Mixed Claims Commission 
United States and Germany pursuant to a treaty i between 
the United States and Germany. About 140 of these claims, 
which were for War Risk Insurance premiums phid, were 
dismissed on November 9, 1923 under a blanket' opinion 
of that date by the Mixed Claims Commission (R. ljl5, 117). 
Six of the claims against Germany were for dirept losses 
of i)roperty. They were as follows: I 

Riegel Sack Company for loss of burlap on steamships 
“Yeddo-’ and “Langston Hall,” and loss of prolu'rty on 
steamship “Sturmfeles”. j 

89 Walker Armstrong & Company for loss qf steam- 
shi]) “Carib”. | 

Cummins & Compton for loss of schooner “John Twohy”. 
Francis J. McDonald for loss of schooner “Franpis M”. 
Bemis Bros. Bag Company for repayment of 'VYar Risk 
Insurance premiums paid where insured property! was de- 
stroved. I 

5. W. Bridges & Comininy for loss of property! on Ger¬ 
man steamshi]) “Sturmfeles” (R. 115, 117). j 

6. The method of defraying expenses of the business as 
provided in the original agreement (that is, eaclj paying 
an equal share) was subsequently modified by mutual un¬ 
derstanding as follows: Williams undertook to advance the 
required expenses in the first instance. As soon as jany fees 
were received such expenses were to be deducted land the 
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romaiiider of the fee was to be iinmecliately distributed—60 
per cent to Williams and 40 per cent to Foster. This un¬ 
derstanding* as to payment of expenses and distribution of 
fees was put into effect and consistently followed throughout 
the term of the contract. Out of about $3,900 in fees col¬ 
lected during the term of the contract about $3,500 were 
earned in cases largely handled by plaintiff (K. 206, 235). 

7. In January and February, 1923 differences of opinion 
arose between the parties. Defendant objected that plain¬ 
tiff’ did not s])end as much time as he should at the office, 
and also objected to certain habits of plaintiff. 

T do not go into details because I find that plaintiff did 
not breach the contract but that the parties after discussion 
decided for reasons sufficiently good to them to permit the 
contract to terminate by operation of time. 

90 8. At the time of the termination of the contract 

the parties did not reach a definite understanding 
with respect to the future handling of the cases which had 
not been disposed of. It was apparent that years would 
elapse before the cases would be terminated, and that much 
work remained to be done. Defendant expressed the hope 
that plaintiff would remain in his office, but the expenses 
were greater than plaintiff could afford. On May 1, 1923 
plaintiff’ removed to other quarters. Defendant was not 
willing that plaintiff should take to his own office the files 
in anv of the cases which had come from defendant’s cor- 
respondents; and plaintiff did not care to take to his office 
the files in the few cases which had come from his own cor¬ 
respondents. All the files were left in defendant’s pos¬ 
session. Apparently it was understood that plaintiff and 
defendant would continue their work in the prosecution of 
the cases to completion. Friction promptly developed. De¬ 
fendant complained that he could not find plaintiff when the 
latter’s services were needed. Plaintiff seriously objected 
to the letter written by defendant to one of their clients. 
This friction continued until it resulted in physical en¬ 
counter in July, 1927. Thereafter the parties were not on 
speaking terms for some time, but ultimately they resumed 
relations. But after April 4,1923 the fact is that defendant 
did the great bulk of the work in the cases remaining to be 
prosecuted, and such work was done from his office. While 
plaintiff expressed a desire and willingness to assist in this 
work he removed his office several times, and at times there 
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was difiTicultv in hold of him. Plainljiff was 

91 out of the city a substantial part of the next \jear en- 
gni^ed in professional work which took him to Ala¬ 
bama. About August, 1925 ])laintiff removed to Florida, 
and thereafter spent most of his time in that state, j 

9. In their efforts to definitely adjust their affairs the 
parties engaged in considerable correspondence Ishortly 
after termination of their contract. The following! letters 
are important and are made part hereof by reference: 

Plaintiff's exhibit 1—April 7, 1923—Williams to IFoster. 

2— April 9, 1923—Foster to Wiilliams. 

3— April 9, 1923—Williams to IFoster. 

4— April 9, 1923—Foster to Williams. 

.5—A])ril n, 1923—Williams to|Foster. 

.9—April 28,1923—Foster to "V^illiams. 

11—June 9, 1923—Foster to Wfilliams. 

—June 9, 1923—Williams to IFoster. 

i 

10. From these letters and the oral testimonv I find that 

1 { 

])laintiff understood that he was to receive 40% of tike gross 
fees in all remaining cases; and that defendant jdid not 
understand that a definite arrangement had been reached on 
th(‘ subject. I 

11. Ill 1924 and 1925 defendant collected fees in| several 

eases ])euding at the exyiiration of the agreement between 
the jiarties, and he promptly sent plaintiff 40% of those 
fees. iMost of those cases were tax cases, and the fees were 
not very large. I 

12. The claim of the Drving Svstems, Inc. camb to de- 
fendant in December, 1922. By April, 1923 the petition had 
been filed in the Court of Claims and the case was awaiting 
trial. Thereafter defendant prosecuted the case without as¬ 
sistance from plaintiff. Testimony was thken in 

92 Chicago on three occasions, and in Washinigton on 
two occasions. The fee contract (contingent)! and the 

power of attorney were in defendant’s name (R. ijbl) and 
file in Drying Systems case). The case was vigoroifsly con¬ 
tested. Judgment was entered on March 9, 1925 for $41,- 
740.57, which amount was collected in April, 1926. iThe fee 
collected was $5,303.70, of which amount defendant sent 
plaintiff $1,000 in a letter addressed to him at West Palm 
Beach, Florida, on August 9, 1926, copy of which |is made 
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part hereof by reference. Defendant asserted a claim to 
more than 60% of the gross fee (R. 161, 231, PL Ex. 18). 

13. In onlv six of the claims against Gernianv were there 
awards made. They are set out as follows, together with 
the fee arrangement in each case: 

S. W. Bridges &'Co., Award: November 8, 1926, $2,047 
with interest at 5% from January 1, 1920, fee agreement 
15%, Vi»% to Hamilton Eaton & Blakemore, attorneys, 
Boston, Massachusetts. 

Bemis Brothers Bag Go., award February 17, 1926 $7,- 
500 with interest at 5% from December 1, 1916, fee agree¬ 
ment 5%, ^/1>% to Hamilton, Eaton & Blakemore, attorneys, 
Boston, Massachusetts. 

Francis J. ^IcDonald, Award: October 31, 1924 $45,000 
with interest at 5% from November 11, 1918, fee agreement 
30%, 10% to Howard M. Long, of Pliiladelphia, 6%% to 
Augustine T. Smythe, Charleston, S. C., and 6%% to Buist 
& Buist, of (^liarleston, S. 0., after j)ayment of expenses. 

Albert D. Cummins and Howard Compton, Award: Octo- 
])er 31, 1924, $30,000 with interest at 5% from November 11, 
1918, fee agreement same as in Francis J. McDonald case 
above mentioned. 

Riegel Sack Company, Award: October 30, 1925, for $24,- 
000 with interest at 5% from December 27, 1915; Award: 
October 30, 1925, for $24,000 with 5% interest from Janu¬ 
ary 24, 1916; and Award November 8, 1926 for $22,385.97, 
with interest at 5%. from Januarv 1, 1926; fee agreement 

331/3%. 

93 Walker Armstrong & Co., decision by the Umpire, 
October 31, 1926, $167,000 with interest at 5% from 
February 22, 1915, fee agreement 30% up to $50,000 and 
25% in excess of $50,000 collected, % of said fee to Adams 
& Adams, attorneys. Savannah, Georgia. 

14. Three of the claims against Germany, namely Francis 
Jehl, I. B. Kleinert Rubber Co. and C. H. Sprague & Sons, 
were contested and disallowed (R. 134). All the work in 
connection with the prosecution of these claims which were 
contested and disallowed, except for a few formal letters, 
was done by defendant (R. 169 and the files in these cases). 
The approximately 140 War Risk Insurance claims against 
Germany were disallo\ved by general opinion entered by the 
Mixed Claims Commission on November 9, 1923 (PL Ex. 
28). Defendant did a large amount of work in connection 
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with these War Risk Insurance claims after thbir disal¬ 
lowance in an effort to have them participate in funds de¬ 
rived from Germany, and in this connection defendant esti¬ 
mates the employment of 330 pages of correspondence 
(R. 167). ^ i 

15. In all the claims against Germany which jvvere dis¬ 
allowed, as well as all the War Risk Insurance claims, the 
fee to be received was contingent upon success. | 

In all German claims the power of attorney was in the 
name of defendant (R. 129). I 

By April, 1923 petitions in these claims had been tiled 
with the Mixed Claims Commission, but no proof liad been 
submitted. Defendant thereafter did by far the greater part 
of the work in the prosecution of these cases. T}ie award 
in the Bemis Brothers Bag Co. and the third award 
94 in the Riegel Sack Co. cases were procured by de¬ 
fendant, and the Walker Armstrong Co. claim was 
prosecuted before the Commission and de novo before the 
Umpire after plaintiff had gone to Florida to pract|ce law. 

Defendant did a large amount of work in connecjtion with 
legislation by Congress looking toward payment of the 
awards against Germany. This was done after| plaintiff 
had gone to Florida to practice law (R. 167). ! 

16. On October 14, 1926, while plaintiff was dn a visit 
to Washington from Florida, plaintiff and defen|dant dis¬ 
cussed the question of the division of fees in thd German 
claims. Plaintiff claimed 40% of the fees by reas|on of the 
contract of April 4, 1922. Defendant contended that plain¬ 
tiff had abandoned these cases; that defendant h^d prose¬ 
cuted them; that defendant had borne all the overhead and 
other expense in connection therewith, and had ri|n all the 
risk of recovery; and that plaintiff’s participation $hould be 
limited to a reasonable amount for services rendered bv 

I V 

him, considering the contingent nature of the fees. De¬ 
fendant contended that further work was to be done in en¬ 
deavoring to secure legislation from Congress which would 
authorize payment of the War Risk Insurance claims de¬ 
cided against the clients of the parties. | 

Under these circumstances the parties entered into an 
agreement represented by the following letter: ! 


6—5564^ 
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'‘Ashby Williams, 

Suite 70 Kiisl Bldu’.,‘loth c'c I\ Sts. X. W., Wasliiu,u-tou, D. C. 


Phones: Main 2475-6. 


October 14, 1926. 


9.') 


Ml-. Rolierl M. Foster, 

Washinsrton, D. C. 


De.\k Mr. Foster: 

It is my iinderstandino,- that, in consideration of services 
rendered and expense incurred by me subsequent to our 
dissolution of jiartnership in the Spring- of 1923, and 
services hereafter to be rendered and expenses incurred, in 
connection with the handling of all of the partnership claims 
V. Germany, that we have this day mutually agreed that out 
of all fees collected in those cases up to an aggregate of 
$50,000 you ai-e to receive thirty per centum thereof and I 
seventy per centum thereof; yirovided that when the total 
of such fees shall aggregate $50,000 vou are to receive fortv 
per centum and 1 sixty per centum out of any such fees col¬ 
lected thereafter in excess of such aggregate of $50,000. 

If this is correct please endorse this letter and oblige. 

Yours verv trulv, 

(Signed) * * ASHBY WILLIAMS. 

AW'' :E:\r. 


Dear Col. W^illiams: 

The foregoing statement is according to my understand¬ 
ing of our agreement. 

(Signed) R. M. FOSTER.’’ 

At the same time it was understood between the parties 
that plaintiff was to receive 40% of the fees in other un¬ 
settled cases. 

17. In the early part of 1928 Congress passed legislation 
providing for payment of the German claims allowed by the 
Commission. In May and June, 1928 defendant collected in 
two such claims and remitted to plaintiff promptly 35% 
of such fees. In August, 1928 another fee was collected on 
a German claim and defendant promptly remitted to plain- 
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tiff 35% of that fee. The three amounts so remitted to 
Foster by Williams totaled over $11,000 (R. 175|; Plf. Ex. 
24, 25, 26). I ^ 

Shortly after payment of the last amount ihentioned 

96 Williams examined the written contract al|)ove men¬ 
tioned, and upon collection of the next fe4 remitted 

to plaintiff 30% of the fee collected after deducting the sum 
equal to 5% of the amounts of the fees previously! collected 
(Dft. Ex. 42). Defendant testified that he mad^ the first 
two payments without examining his contract, arid that he 
corrected liis error after reading the contract. j 

Each of the parties to this litigation has attempted to 
repudiate the contract set forth in Finding 16; failing this 
plaintiff seeks to have it corrected so as to provide for 35% 
to him. I find that the parties entered into the c(j)ntract as 
it is written; and I find no ground on which to set it aside 
or to modifv it. ' 

18. Plaintiff claims additional compensation in the David 

A. Wright case. That case was one pending in th0 Court of 
Claims when plaintiff became associated with def(indant on 
April 4, 1922. Thereafter the government filed g counter¬ 
claim, and plaintiff rendered defendant some assistance in 
connection with this counterclaim. Out of the total fee of 
$394.18 collected on this counterclaim defendant I has paid 
plaintiff $50 (R. 150). j 

19. After the signing of the contract set forth in Finding 
16 defendant did a large amount of work in endeavoring to 
procure legislation for payment of War Risk Insurance 
premiums, including 140 cases presented by the parties to 
the Mixed Claims Commission. If such legislation! had been 
passed the parties hereto would have been entitled to fees 
aggregating over $50,000. These efforts consisted in pre¬ 
paring briefs and submitting them to Congressional 

97 committees, and to writing to and talking! with in¬ 
dividual members of Congress. I 

20. Upon passage by Congress in March, 19^8 of the 
‘‘Settlement of War Claims Act’’ and promulgation by the 
Treasury Department of regulations for payment of awards 
against Germany thereunder two of the claimants for whom 
defendant had secured awards against Germany] namely, 
Cummins & Compton and Francis J. McDonald, ijndertook 
to procure directly from the Treasury Departipent the 
amounts of their awards without making provisions for pay- 
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ment of counsel fees. Negotiations failed, and defendant 
and liis associate counsel in these cases considered there 
was grave danger of losing the fees in these cases unless 
action were taken to prevent payment of the awards di¬ 
rectly to claimants. Suits were brought in tliis Court 
against these partie.^, and resulted in the impounding ])y 
agreement of certain funds to insure payment of counsel 
fees. These claimants thereafter filed with the American 


Commissioner of the IMixed Claims Commission, as pro¬ 
vided in the ‘‘Settlement of War Claims Act” applications 
to have the Commissioner fix the fees in these cases, al¬ 
though the fees had been agreed upon at the time of em¬ 
ployment. Defendant prepared the bills filed in these suits, 
conducted the negotiations with counsel for claimants, and 
prepared answers to the petitions filed by claimants before 
the American Commissioner. These negotiations and 
services began in May, 1928 and continued through the en¬ 
tire summer of 1928. Thev were verv troublesome, annov- 
ing, and difiicult. But for these services rendered in suits 
to ])rotect the fees in the German claims it was the opinion 
of defendant and his associate counsel that the fee in the 
Cummins case would have been lost, and the fee in 
98 the McDonald case would have been difficult and 
doubtful of recovery. All these services performed 
by defendant were with plaintiff's knowledge in this case, 
but without any assistance from him (R. 136; Dfts. Ex. 37, 
38, 39, 40; PI. Ex. 29). For his services in those suits de¬ 
fendant was paid a fee by his associate counsel, and he has 
charged plaintiff with a fee equal to 15% of the 30% of the 
fee to which he admits plaintiff is entitled. 

21. On or about October 1, 1926 Foster assigned the 
moneys due him as result of his transactions with Williams 
to plaintiff' Dolores ^'Foster (R. 77), copy of which is made 
part hereof by reference. 


Conclusions of Law. 


Upon the foregoing facts I conclude as matter of law— 

1. The parties became partners under the contract of 
April 4, 1922, but the following conclusions would be the 
same even though the parties had not become partners 
under this contract. 

2. There was no definite agreement between the parties 
at the time of the termination of the partnership as to the 
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division between them of the fees to be earned iij tlie cases 
then pending. i 

3. The agreement of October 14,1926 as set forth in Find¬ 
ing 16 was voluntarily entered into by both parties and was 
a settlement of their existing bona fide disputes. I The letter 
correctly states their understanding. It is binding upon 
them both. The consideration for the agreement y’as ample 
and valid. | 

99 4. Under that agreement plaintiff is Entitled to 

30% of the gross fees in the partnership claims 
against Germany up to an aggregate of $50,000, and to 
40% of any such fees in excess of that amount. ; 

5. Plaintiff is entitled to 40% of the fees collected by de¬ 

fendant in the Drying Systems Inc. case, and io 40% of 
the fee in connection with the counterclaim in ^he David 
A. Wright case set forth in Finding 18. I 

6. Defendant is not entitled to charge againdt plaintiff 

for his services in protecting the fees earned iiij the Cum¬ 
mins and Compton and Francis J. McDonald | cases set 
forth in Finding 20. | 

7. Upon the fees remaining due him plaintiif is entitled 

to interest. | 

April 22,1931. ! 


JESSE C. ADKINS, 

Justice. 


100 


Copy. 


Ashbv Williams, 

^ 7 


Attorney-at-law, 


Southern Building, Washington, D. C. | 


Mr. Robert M. Foster, 

Washington, D. C. 

Dear ^Ir. Foster : 


April l4, 1922. 


I 


1 

I am writing to confirm our oral agreementj, which I 
understand to be as follows: I 

1. That you will devote your entire time to this office in 
the handling of any matters that may be securedL 


I 

I 


86 


AvSHBY WILLIAMS VS. B. M. FOSTER ET AL. 


2. That any and all matters of business secured by or 
through either one of us from the date of the acceptance 
hereof bv vou will be handled through this office. 

3. That the method of securing business, and of handling 
the same, will be determined by mutual agreement, but in 
case of a disagreement I am to have controlling voice. 

4. That your compensation shall consist of forty (40) 
per cent of the net fees received from any business secured 
after the date of the acceptance hereof by you. 

5. Tliat the office expenses are to be borne by us equally, 
but provided that I am to pay the entire office expense until 
Mav 1 1922. 

V 7 

6. That my time, except such as is necessary to prosecute 
matters I now have will be devoted to the business to be 
secured and handled by us as set out above. 

7. That this agreement does not embrace any division 
of aiiv foes in cases I now have, nor anv salarv I receive as 
Secretary and Treasurer of the Heston Land Company. 

8. That this agreement unless breached or otherwise 
terminated by mutual consent, shall continue for one (1) 
year from the date of acceptance hereof by you. 

Yours very truly, 

ASHBY WILLIAMS. 

Accepted this fourth day of April, 1922. 

' ^ ROBERT M. FOSTER. 

101 Copy. 

Law Offices Ashbv Williams, 

Suite 70 Rust Bldg., loth & K Sts., Washington, D. C. 

Phones: Main 2475-6. 

! August 9, 1926. 

Mr. Robert M. Foster, 

P. 0. Box 3494, 

West Palm Beach, Florida. 

Dear Mr. Foster: 

The amount of the total fee in the Drying Systems case 
was $8,455.55. Mr: Kenefick is, as you know, entitled to 
one-third and I have settled with him. 

There is a matter to which I want to invite your attention 
and to enlist your good judgment and sense of fairness. 
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First of all, I have never kept track of the incidental ex¬ 
penses incurred in this case for telegrams, telephone, post¬ 
age, etc., for which of course I received no reimlbursement 
from the Drying Systems. In the next place, as vou know, 
after you left me I bore the entire burden of the | over-head 
in connection with the handling of this case. | This, of 
course, you can appreciate, was a very substantial item. I 
do not recall that anything was said by either o^ us at the 
time of dissolving partnership about the matter of over¬ 
head. I am, therefore, submitting the matter td you with 
the request that you frankly give me your views dn the sub¬ 
ject, after you have given it careful consideration. I have 
no doubt that we can reach an adjustment in the matter 
which will be entirely satisfactory to both of us. | 

In the meantime I am sending you a check hej'ewith for 
the sum of $1,000.00 so that you can keep the vjolf out of 
the house. | 

In addition to what I have said above I may sav that 
prior to the settlement of the Drying Systems | case, Mr. 
Lippert who, as you know, is a very fine man, loaned me 
the sum of $4,000 upon the faith of the successful termina¬ 
tion of the case, and upon the faith of my retuijning it to 
him, if the case failed. This money I needed urgently at 
the time in order to make payments on my farm.j In other 
words, he saved my life. You can well understaind, there¬ 
fore, that upon the settlement of the Drying Systems case 
I had already received from Mr. Lippert a sum wliich made 
me look like a debtor rather than a creditor. | In other 
words, I am not writing you as one flushed with rdcently re¬ 
ceived funds, but am eking out the $1,000 in order to do 
what I can to meet mv obligations. I 

to I 

Last week I sent you the certificate of Judge Siddons, 
who is presiding Judge in McCoy’s absence. I;hope you 
received it in due time. 

Yours very sincerely, | 

ASHBY WILLIAMS. 

AW :EM. 

I 

102 Power of Attorney to Collect Judgment, ate. 

i 

I 

This indenture made this 18th day of August, 1930, in the 
City of West Palm Beach, County of Palm Beach, State of 
Florida, witnesseth that: | 
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Whereas, I, the iiiidersig-ned, Dolores Foster, am now the 
wife of one Robert M. Foster, and 

Whereas, the said Robert M. Foster has heretofore as¬ 
signed to me his title and interest in and to a certain claim 
which he had aji*ainst one Ashbv Williams on account and 
growing out of the various partnership business and 
matters of the one time firm of Williams & Foster, a dis¬ 
solved partnership, Composed of the said Robert M. Foster 
and the said Ashbv Williams; which said claim also is now 
the subject matter of a suit in equity now pending in the 
Supreme Court of the District of Columbia, the style and 
title of which suit is that as above stated in the caption of 
this indenture; and 

Whereas, the assignment of said claim was made by the 
said Robert M. Foster, to me for his own use and benefit, 
and for the purposes of conserving the proceeds of the said 
claim to the end that the same would be properly expended 
in the payment of necessary living expenses, and as far as 
possible, to the payment of the debts of the said Robert M. 
Foster; and 

Whereas, 1, the undersigned and the said Robert M. 
Foster are now separated and no longer living together as 
man and wife; and 

Whereas, the said Robert M. Foster has agreed to release 
unto me fully and for my own use and benefit the proceeds 
of said claim to the extent of $1500.00; 

Xow, Therefore, in consideration of the premises and 
the sum of Ten Dollars ($10.00) and other valued consid¬ 
erations, receipt of which is hereby acknowledged, I, the 
undersigned, Dolores Foster, have made, constituted and 
appointed and by these presents do make, constitute and 
appoint the said Robert M. Foster my true and lawful at- 
tornev in law and in fact to collect for me and on mv behalf, 
but for his sole use and benefit, the entire proceeds of the 
above mentioned claim except the sum of $1500.00, 
103 which I do hereby retain for my own use and benefit, 
expressly retaining unto myself the full and sole 
power to collect said sum of the proceeds of said claim 
without any liability whatever, to account therefor, in any 
amount to the said Robert M. Foster. 

It is the purpose and intent of this indenture to witness 
and proclaim the release of my full legal and equitable 
interest in said claim, with the exception of $1500.00 as 
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hereinbefore stated, to the sole use and benefit i of said 
Robert M. Foster and to authorize him to collect s^pd claim 
(with the exception noted) whether through judgment of 
the court compromise or other settlement. i 

This power is couiiled with an interest and is irrevocable. 

In witness whereof I have hereunto set my hand |and seal 
the dav and vear first above written. I 

^(Signed) DOLORES FOSTER. Eseal.] 

State of Florida, | 

County of Palm Beach, ss: I 

Before the undersigned authority personally appeared 
Dolores Foster, to me well known and known to ine to be 
the party who executed the above and foregoing ihdenture 
and power of attorney, also known to me to be the wife of 
one Robert M. Foster, and 1 hereby certify thatl upon a 
private examination, separate and apart from her said 
husband, she acknowledged before me that she execrated the 
said power of attorney freely and voluntarily without any 
threats, compulsion or restraint and for the uses and pur¬ 
poses therein expressed. j 

This 18th day of August, 1930. | 

1 

Notary Public, State of Fiorida. 

Aly commission expires-,-. | 

Original dulv acknowledged before a Notarv in tihe office 
of Kearley, Fisher, Van Metre and Chapman, Wejst Palm 
Beach, Fla. 

' 1 

104 Mofioii for Relieariuy. j 

Filed May 8, 1931. i 

j 

# # * # * ^ # 

Come- now the Defendant, by his attorney, and Irespect- 
fullv moves the Court for a rehearing in the above'entitled 
cause, for the following reasons: 

^ I 

I. Because of the variance between the Findings i of Fact 

and Conclusions of Law, on the one hand, and the Bill of 
Complaint, on the other, in that the Bill of Cqmplaint 
sought to enforce a certain contract between plaihtilf and 
defendant of April 4, 1922, whereas the Findings o^ Fact 
and Conclusions of Law form a foundation for relief to the 
plaintiff, not upon the contract upon which he has sued, 
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SO far as German claims are concerned, but upon a dif¬ 
ferent contract, namely that of October 14, 1926, upon 
which the plaintiff not only did not sue, but to which he 
referred in his Bill of Complaint only for the purpose of 
repudiating the same, and which, by an amendment to his 
Bill of Com])laint tiled during the trial of this cause, ])lain- 
tiff also sought to repudiate. 

XL Because in the X^'indings of Fact and Conclusions of 
Law the defendant is charged with interest u]ion the 
amounts found to ])e due from the defendant to the plain¬ 
tiff, presumably from the date of collection of these 
amounts by the defendant, although the testimony and ex¬ 
hibits (Dfdts, Ex. '45, letter of September 10, 1928, I^tfs. 
Ex. 27, letter of December 17, 1928, and Dfdts. Ex. 46, 
letter of December 21, 1928, and Record pg. 177) show that 
plaintiff and defendant had agreed upon the exact amounts 
set up in defendant's letter of September 10, 1928, and de¬ 
fendant's letter of December 17, 1928, and that the only 
reason the money was not paid as thus agreed upon was 
the failure and refusal of the plaintiff to have his wife 
sign the release in defendant's presence in view of the as¬ 
signment which had been made; and also because imme¬ 
diately thereafter the plaintiffs brought a suit under the 
contract of April 4, 1922, thus breaching the contract of 
October 14, 1926. 

III. Because t lie'Findings of X^ict (para. 17) of the Court 
shows that both parties to this litigation attempted to repu¬ 
diate the contract of October 14, 1926, whereas the defend¬ 
ant in his answer to the amended Bill of Complaint spe¬ 
cifically stated that the contract of October 14, 1926, was 
validly executed, and the defendant in his answer to plain¬ 
tiff’s motion for receiver (printed brief pg. 72) said that 
by virtue of the breach of this contract by the plaintiffs, 
plaintiff’ should bo limited to an amount thereunder suffi¬ 
cient to reasonably compensate the plaintiffs, and the de¬ 
fendant said further (printed brief pg. 76) that 


‘‘The defendant is not contending that the plaintiff can, 
or should be, deprived of any rights he may have under the 
contract of October 14, 1926,” 

but sought merely to avail himself of the defense of 
105 partial failure of consideration of that contract due 
to the breach and repudiation of the same by the 
plaintiff. 
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IV. Because the Court in its Conclusions of Law held 

that the parties were bound by the contract of October 14, 
1926, in respect to German claims without allowing* I defend¬ 
ant any opportunity of defending because of partial failure 
of consideration of that contract. | 

V. Because the Findings of Fact and Conclusions! of Law 

state that the contract of April 4, 1922, was a contract of 
partnership for the general practice of law, between these 
parties, or at least a contract of employment by the |defend- 
ant, a person then qualified to engage in the generhl prac¬ 
tice of the law, of the plaintiff, whereas the testimony 
shows that at that time only one of the parties, nanjely, the 
defendant, was qualified to engage in the general practice 
of the law, and such a contract, whether of partnership or of 
employment, was therefore void as against public! policy; 
and I 

VI. Because of other reasons apparent on the jface of 

the record and testimony, to be urged on the heari^ig upon 
tliis motion. i 

^lemorandum of authorities will be submitted| to the 

Court at the time of the presentation of this motion and 
at the same time a copy thereof will be furnished to the 

plaintiff, Robert M. Foster. I 

EDWARD STAFFORlj, 

Aifonieij for Defendant, 

Robert M. Foster, | 

Attorney for Plaintiffs, | 

950 Arlington Bldg., | 

Washington, D. C.: j 


Take notice that tlie foregoing motion will be brought to 
the attention of Mr. Justice Adkins on Thursday, 4pi*il 30, 
1931, at 10:00 A.M. or as soon thereafter as counsel may 
be heard. 


EDWARD STAFFORD, 

Attorney for Defendant. 

\ 

I 

Service of the above motion and receipt of a carb|)n copy 
thereof are hereby acknowledged this 29th dav of April, 
1931. ^ i 

ROBERT M. FOSTER, 
Attorney for Plai'^tiffs. 
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10() District of Columbia, 

A]ii>Tisfa Silverman, beinij: first duly sworn, deposes and 
says that slie is (*in])loyed as stenoi>:rapher and clerk in the 
office of P]dward Stafford, attornev for defendant in the 
above entitled cause; that on April 28, 1981 at approxi¬ 
mately ”) ]). m. she endeavored to serve plaintiif’s attorney in 
1 he above entitled cause with the attached motion and notice; 
that she left a coi^y thereof with Guil Barber, Plsipiire, at 
the latt(*r's office, 1108 Vermont Avenue, N. W., on the dat(‘ 
and hour aforesaid, althou£i-h said Guil Barber refused to 
ackiiowledg-e service of the same; that the telephone number 
of said Guil Barber’s office is the telephone number which 
the plaintitfls attorney had in the past few days directed 
affiant to telephone him with respect to this case. 

AUGUSTA SILVERMAN. 


Subscribed and sworn to before me this 29th dav of April, 
1931. 

fsEAL.l ' G. P. plum:^[er. 

Notary Public, D. C. 

Mcrnorandiim of Court. 

Filed .May 28, 1931. 


# # # # * # 

The motions of the respective parties for rehearing have 
been submitted upon informal hearing and briefs. 

The motions are denied. 

But as a result of those motions I have modified the 
findings of fact and have pointed out in the conclusions 
of law that I am not passing upon the possible rights of the 
parties to any fee which may be received in the case of 
Netherlands Government. 

107 I have had some doubt upon the right of plaintiffs 
to interest. I do think that the suit might never have 
arisen had it not been for plaintiffs’attempt to repudiate the 
contract of October 14, 1926. But defendant did not make 
formal tender of all moneys due from him prior to the 
filing of the suit, and thereafter he also denied the obligation 
of that contract. 'But the controlling fact is that defendant 
has had the use of the money during the litigation. 
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The changes I make in the findings and conclusions are 
as follows: I 

Finding 2, line 4, after the word “plaintiff”, inso|rt “was 
admitted to the bai* of Virginia, but”. | 

Finding 8, at tlie end thereof, add: | 


“Botli before and after April 4,1923 plaintiff and| defend¬ 
ant did a substantial amount of work in unsuccessful cases 
in which large fees would have been earned if the crises had 
been successful.” ! 


Finding 11, at the end thereof, add: | 

“It was the practice of the parties to distribtite fees 
]n-omptly upon their collection.” I 

I 

Finding 17, strike out the last paragraph thereof and 

substitute therefor the following: | 

1 

“Each of the parties to this litigation has attempted 
to repudiate the contract set forth in Finding 16 :j failing 
this, plaintiff seeks to have it corrected so as to provide 
35% to him. In their pleadings and upon the tria| of the 
cause both parties assailed the contract. Each I of the 
parties ultimately made his objections conditiorjal and 
])laced reliance upon the contract to the extent that if would 
afford him protection in the event that the other issues in 
the case were decided unfavorablv to him. 

• I 

“I find that the parties entered into the contract as it 
is written; and I find no ground on which to set ^t aside 
or to modifv it.” j 

i 

After the conclusions of law add the following: I 

i 

‘ ‘ I am not making any findings with respect to the rights 
of the parties in the case described as Netherlands (govern¬ 
ment case. I do not understand that the partij^s have 
108 submitted to the Court in the present case their 
ros])octive rights. Nothing may over be oatned in 
this case. I cannot now decide the rights of the parties 
even if the case should ultimatelv succeed.” I 

Mav 27, 1931. 

JESSE C. ADKINSj 

Justice. 


I 

i 

i 

i 
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Final Decree. 
Filed June 9, 1931. 


This cause came on this 9th day of June, 1931, to be 
heard on plaintiff’s amended Bill of Complaint with ex¬ 
hibits thereto, u])on the defendant’s answer thereto with 
exhibits attaclied. upon other ])roceedini>*s in the cause, upon 
the testimony and evidence adduced by the parties in open 
court, and was aruued by counsel, and in accordance with 
the findimi-s of fact and conclusions of law made and filed 
l)y the court in this cause on April 22, 1931, as amended by 
the court’s memorandum made and filed in this cause on 
May 27, 1931, it is, by tlie Court, this 9th day of June, 19.31, 
Adjudii'ed. ordered and decreed, 

1. That the plaintiffs have and recover a judgment 
a«*ainst the defendant for the following amounts, with in¬ 
terest at b% per annum from the several dates indicated 
])elow to the date of this decree; the said several principal 
sums to be added to the interest on the same, and such 
aggregate sums of principal and interest as of the date of 
tliis decree to constitute a now ])rincipal sum which shall 
bear interest at the rate of 6% per annum from the date 
of this decree to the date of payment, 

(a). For $50.00, being 40% of a part of the fee collected 
in the David A. Wright Counter-claim, with interest thereon 
from September 22, 1925, and for $57.67, being 40% of 
another part of the fee collected in the David A. Wright 
Counter-claim, with interest thereon from March 25, 
1926; 

109 (b). P^or $44.60, being 40% of the undistributed 

portion of the fee collected in the Wise-Marshall 
Tax matter, with interest thereon from February 18, 1926; 

(c.) P''or $2,254:81, lieing 40% of the fee collected in the 
Drying Systems case, with interest thereon from August 5, 
1926, subject to credit for the amount of $1,000 ])aid on 
August 5, 1926 and subject to credit for further ])ayments 
made to the ])laintiffs of $75.00 paid on Se])tem])er 2, 1926, 
.$25.00 paid on October 6, 1926, and $50.00 paid on October 
15, 1926; 

(d). For $177.39, being the balance of 30% of a fee col¬ 
lected in the Bemis Brothers Bag (’om])any v. (Jennany, 
together with interest thereon from Mav 28, 1928; 

*7 7 
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(e) . For $241.22, being 30% of a fee collected in the 

case of Reigel Sack Company v. Germany, with Interest 
tliereon from August 30, 1928; | 

(f) . For $371.05, being 30% of a fee collected in the 
cas(‘ of Walker Armstrong & Com])any v. Germany, to¬ 
gether witli interest thereon from September 10, 1928; 

(g) . For $2,107.60, being 40% of a fee collected in the 

Walkc^r Armstrong & Com])any case v. (unanany, jwitli in¬ 
terest thereon from September 10, 1928; | 

(h) . For $497.16, being 40% of a fee collected in the 

case of A. D. Cummins v. Germany, together with linterest 
thereon from December 17, 1928; | 

(i) . For $1,392.64, being 40% of a fee' collectecjl in the 

case of F. J. ^^IcDonald v. Germany, together with linterest 
thereon from December 17, 1928; 1 

(j) . For $302.34, being 40% of a fee collected in the case 

of Belle Com])ton, Executrix, v. Germany, togethjer with 
intei-est tliereon from December 17, 1928; | 

(k) . For $75.02, being 40% of a fee collected in the case of 
Reigel Sack Company v. Germany, together with jinterest 
thereon from January 15, 1929; 

(l) . For $607.20, being 40% of a fee collected in the case 

of Walker Armstrong & Company v. Germany, together 
with interest thereon from January 24, 1929; | 

(m) . For $47.28, being 40% of a fee collected in the case 

of Reigel Sack Company v. Germany, together with interest 
thereon from August 13, 1929; I 

(n) . For $382.54, being 40% of a fee collected in the case 
of Walker Armstrong & Company v. Germany, tjogether 
with interest thereon from August 29, 1929; 

(o) . For $56.53, being 40% of a fee collected in the case 

of Reigel Sack Company v. Germany, together with interest 
thereon from December 23, 1929; | 

(p) . For $457.41, being 40% of a fee collected in the 
case of Walker Armstrong & Company v. Germ^tny, to¬ 
gether with interest from January 2, 1930; I 

110 (q). For $40.01, being 40% of a fee collected in the 

case of Reigel Sack Company v. Germany, together 
with interest thereon from April 22, 1930; I 

(r). For $323.74, being 40% of a fee collected in the case 
of Walker Armstrong & Company v. Germany, together 
with interest thereon from Mav 8. 1930; ' 
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(s) . For Jr6.‘).79, 40^^ of a foo collectocl in the case 

of Keiii’el Sack Coni])any v. (Jei'inany, toii-ellun* with inter(‘st 
thereon fi'oni Octolun* 22. 19.‘>0; 

(t) . For $.')1().14, h(‘inii' 40^/ ot* a f(‘(‘ coll(‘('tt‘(l in the cas(' 
of Walk(‘r Ai*nistron.u' Foni])any v. (hn'inany, toii(‘ther 
with interest tlun-eon fi*oni l)(‘C(Mnher 12, 19.40; 

(n). Foi' $42.10, heini»' 40/V of a f(H‘ collect(‘d in the case 
of lveii>'el Sack (k)ni})any v. (i(‘rmany, to^'etlun* with in¬ 
terest thereon from A])ril 10, 19.41; 

2. That the ])laintiffs have and recover of the (h'fendant 
a jiidi>-nient a.u'ainst the defendant for the costs in their 
behalf lawfnlly e.\])ended in this cause, and that they hav(* 
execution therefor as at law; and 

4. That this decree shall be a final adjudication of all 
matters between the plaintiffs and defendant as set up in 
th(‘ l^ill and I^roccHMlinii's, except the case desci'ihed as tin* 
Xetherlands Government case, as to which the (^ourt makes 
no findiiyu's or adjudication; provided, however, that the 
defendant is hereby ordered and directed to pay to the 
])laintirfs 40G of any and all amounts which the defendant 
mav liei'eafter collect as fees in the ease of AValker Arm- 
stron.a- & Company v. Germany and in the case of the Reig’el 
Sack Com])any v, Gei*many, with intei'est fi'om dat(‘s of pay¬ 
ment, and for this ])urpose this cause shall remain open and 
the jurisdiction of the Court retained. 

JESSE C. ADKINS, 

Justice. 


From the fore£>oing' decree the defendant in open Court 
noted an appeal to the Court of Appeals, of the District of 
Columbia, and bond to act as sn]K‘rsedeas was tix('d by tlu' 
Court at the sum of Twelve Thousand dollars ($12,000.00), 
and at $100.00 for the bond to cover costs, or a 
111 $50.00'deposit of cash in lieu of such bond. 

JESSE C. ADKINS, 

Justice. 


Memoranda. 


June 9, 1931.—Bond ($12,000.) of defendant on appeal 
approved and filed. 

June 20, 19.41.—$50 de])Osiled in lieu of bond for costs on 
appeal. 
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i 

Order AJhnrhit) A inendhH'iff of Bill Xu lie pro '(Fidu:. 

j 

Filed June 23, 1931. I 
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This cause comino' on to be heard on motion of tjhe plain- 
titfs for leave to amend their amended bill of coiiiplaint as 
set forth in plaintiffs’ amendment to amended bill of com¬ 
plaint (copy of which is attached to this order), sajd motion 
havim>- been argued bv counsel and considered bv tihe Court 
and the Court, on the 14th day of May, 1931, having granted 
leave lo the i)laintitfs to amend, as aforesaid: in considera¬ 
tion whereof; | 

Leave is hereby granted said plaintiffs to file said amend¬ 
ment as of May 14th, 1931 : and, | 

The Clerk of this Court is hereby directed to| file said 

amendment as of May 14,1931; and it is further C(^nsidered 
and Decreed that, ! 

This order shall be and become effective as of! May 14, 

1931. I 

112 This 23d day of June, 1931. | 

For the Court: | 

3FSSF C. ADKINS, 

Justice. 


To the entry of the foregoing order allowing an amend¬ 
ment to the amended bill of complaint as of May! 14, 1931, 
defendant exce])ts on the grounds that the application comes 
too late, and that it sets u]) a new and different! cause of 
action. | 

JFSSE C. ADKI}fS, 

r/ ustice. 


A tueud}}ieuf fo Aoueuded BUI of Couiplaiut. 

Filed June 23, 1931. ! 


# 




* 




Come now the plaintiffs in the above entitled cause, 
through their attorney, and by leave of the Court first had 
and obtained, file this their amendment to their I amended 
bill of complaint, so as to make such bill, as amended, eon- 

7—5564a 
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form to tlio ])osition taken hy tlio plaintiffs and allowed by 
the Court upon the trial of said cause, with respect to the 
contract of October'14, I92t), discussed in i)arai*Ta])hs 1‘1, 
14 and 15 of said amended bill; and so amending the said 
bill of com])laint, the ])laintiffs set forth the following al¬ 
legations as paragraph 15 (a): 

“15 (a). That notwithstanding the matters set out in 
paragra])hs 13, 14 and 15 of tlie amended bill of complaint 
as amended, ])laintiffs say that if the Court holds that they 
are not entitled to 40% of the fees collected in all cases, 
pursuant to the contract of April 4, 1922, as modified by 
subsequent negotiations and correspondence, then in that 
event, thev are entitled to have the fees distributed in 
accordance with the contract of October 14, 1926, and say 
that such contract is valid and binding upon both of 
113 the ])arties thereto. But if the Court holds that the 
])laintitfs are entitled to 40% of the fees under the 
original agreement, as modified, then plaintiffs say that the 
contract of October 14, 1926, is void for the reasons above 
stated.” 

This 14th dav of Mav, 1931. 

ROBERT M. FOSTER, 

Attorney for Plaintiffs, 

Subscribed and sworn to before me this 22 dav of June, 
1931. 

[SEAL.I JOHN A. CHITMBLEY, 

Notary Public, District of Columbia. 

'Memorandum. 

July 2,1931.—Statement of evidence and notice filed. 

Assignment of Errors. 

Filed July 20, 1931. 


* 




The defendant, having appealed to the Court of Appeals 
of the District of Columbia from the final decree entered in 
the above entitled cause, files this, his assignment of errors 
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upon the appeal so taken and says that in rendering the 
filial decree the trial court erred as follows: 

1. Tn holding tliat tlie contract of A])ril 4, 192iJ, created 
a jiartnership between defendant and plaintiff, Robert M. 
Foster, or that a partnership existed between said parties. 

2. In holding that the provision in the contracti of April 

4, 1922, for the payment of office expenses was modified or 
changed by the parties. | 

3. Tn not holding that the contract of April 4, 1922, was 

breached by the plaintiff, Robert M. Foster. 

114 4. In not holding that plaintiff abandoned all the 

cases involved to the sole prosecution and expense of 
the defendant at the time of the separation of the parties in 
April, 1923. 

5. In holding that the plaintiff understood he was to 

receive 40% of all fees undisposed of at the time th^ parties 
separated in April, 1923. i 

6. In holding that the defendant was entitled toj no com¬ 

pensation from the plaintiff for services rendered in collect¬ 
ing the fees in the Cummins and Compton cases| and the 
Francis J. McDonald case. I 

7. In holding that in October, 1926, there was ain under¬ 

standing that the plaintiff was to receive 40% in all un¬ 
settled cases except the German claims. ! 

8. In holding that the plaintiff was entitled to interest on 

anv amounts collected bv the defendant. i 

9. In allowing plaintiff to participate in any fee collected 
in the Beinis Brothers Bay Company case or any fe0 beyond 
the percentage argeed u])on with associated counsjel. 

10. In not holding that the plaintiff had receded from 

the defendant all that he was entitled to receive in equity 
and good conscience for services rendered by plaintiff to 
defendant. I 

11. In allowing plaintiff to amend the Amended Bill of 

Complaint as of May 14, 1931. | 

12. In holding that the defendant repudiated thelcontract 
of October 14, 1926. 

^ . . t 

13. In not holding that the plaintiff breached the .contract 

of October 14,1926, and in not allowing defendant tb defend 
on the ground of partial failure of consideration! of that 
contract, and in not making allowance for partial failure of 
consideration of that contract. I 


I 
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14. Til holding tlie plaintiff entitled to 30% of the 
115 gross fees in the claims against Germany up to an 
aggregate of $50,000 and 40% of such fees in excess 
of that amount, without allowing any deduction for partial 
failure of consideration of the agreement of October 14, 


15. In allowing ])laintiff any amount beyond the $1,000 
paid in the Drying Systems case, and any amount beyond 
the $50.00 ])aid in the David A. Wright counterclaim case. 

IG. Tn allowing plaintitf 40% of the gross fees in the Dry¬ 
ing Systems case, the David A. Wright counterclaim, and the 
Wise-^Iarshall Tax matter, and in not allowing defendant 
any compensation for services or overhead or other ex¬ 
penses in connection with the prosecution of these cases. 

17. In holding that plaintitf rendered any service in either 
successful or unsuccessful cases subsequent to February, 
1923. 

18. In failing to allow defendant any compensation what¬ 
ever for services rendered in unsuccessful cases where no 
fees were collected. 


19. In holding that the amount collected during the year 
April 4,1922-April 4, 1923 was mostly earned by plaintitf. 

20. In holding that plaintiff assigned his claim against 
defendant to his wife, Dolores Foster, on October 1, 1926. 

21. Tn not holding that the plaintitf, by his conduct, ren¬ 
dered himself incompetent to be trusted in the handling of 
any of the cases undisposed of at the time of the separation 
of the parlies, and by his voluntary acts placed himself in a 
position where he could render no practical service or assist¬ 
ance to the defendant in the handling of the same. 

22. In entering the final decree of June 9, 1931. 

EDWARD STAFFORD, 
Attorney for Defendant. 


116 Service of copy of the foregoing assignment of 
errors acknowledged this 20th day of July, 1931. 

ROBERT M. FOSTER, 
i Attorney for Plaintiffs. 


Memoranda. 


July 31, 1931,—Statement of Evidence submitted to Cox, 
J. (duplicate). 
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i 

Septenibor 11, 1931.—Order of Court of Appeals exteiid- 
iiio- time for filing record sixty days filed. I 

November 13, 1931—Statement of Evidence si^Tied and 

made of record nunc pro tunc. p]xception noted, j 

i 

1 

AppcUanf's Dcslpiiaiion of Record. \ 

Filed June 23, 1931. I 

I 

i 

# ^ # I # 

i 

i 

I 

The defendant having perfected an appeal herdin to the 
Court of A])peals of the District of Columbia, ofi the 9th 
day of June, 1931, hereby requests the Clerk of theiSupreme 
(\)urt of the District of Columbia to prepare, at defendant’s 
ex])ense, a transcript of the record on appeal, including 
therein the following papers and proceedings, naijiiely: 

1. March 14, 1929. Amended Bill of Compljaint and 

exhil)its. I 

2. April 29, 1929. Answer to the Amended Billj of Com- 

})laint and exhibits. | 

3. June 6, 1929. Plaintiffs’ motion forjappoint- 

117 ment of receiver and injunction. | 

4. June 14,1929. Defendant’s motion to stjrike, and 
answer to motion for receiver and injunction, and liiemoran- 
dum. 

5. June 18, 1929. Order denying motion for receiver and 

injunction—Gordon, J. | 

6. ^March 18, 1930. Minute showing plaintiff^’ second 

motion for receiver and injunction. | 

7. March 27, 1930. Order denving motion for: receiver 

and injunction—Wheat, C. J. I 

8. ^larch 9—March 11, 1931. Minute showing trial of 

case liefore Adkins, J. i 

9. March 11, 1931. Plaintiffs' amendment to [^mended 

Bill of Complaint. I 

10. A]iril 23, 1931. Court’s tindings of fact an|d conclu¬ 
sions of law—Adkins, J. 

11. jMay 28, 1931. Memorandum by Court—Adkins, J. 

12. May 28, 1931. Memorandum liy Court—Adkins, J. 

13. June 9, 1931. Final Decree. 

14. June 9, 1931. Minute showing execution and filing of 

aiipeal and supersedeas bond. | 


I 

j 

i 

i 

I 

i 

I 

\ 
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15. June 20, 1931. Minute sliowlng deposit of $50.00 in 
lieu of bond for costs on appeal. 

16. Statement of evidence and exhibits in connection 
therewith. 

17. Assignment of errors. 

18. This designation. 

EDWARD STAFFORD, 

Attorney for Defendant^ 

Rust Bldg., 1001 15f// St. N. IF. 

Service of copy of the foregoing designation of record 
acknowledged this 22 dav of June, 1931. 

ROBERT M. FOSTER, 
Attorney for Plaintiff 

118 Plaintiffs' Designatio)i of Record. 

Filed Jnn. 29, 1931. 

* # # * * # 

The ]daintiffs hereby recpiest the Clerk of the Supreme 
Court of the District of Columbia to include in the tran¬ 
script of the record on the a])peal of said cause to the Court 
of Appeals of the District of Columbia, in addition to the 
papers and proceedings requested by the defendant, the 
following papers and proceedings: 

1. April 3, 1929: Motion of defendant to remove amended 
bill. 

2. April 22, 1929: Order overruling motion to remove 
amended bill. 

3. May 8,1931: Defendant’s motion for rehearing. 

4. June 23, 1931: Order allowing motion to amend bill, 
nunc pro tunc. 

5. June 23, 1931: Amendment of amended bill (filed as of 
May 14, 1931). 

6. This designation. 

ROBERT M. FOSTER, 

Attorney for Plaintiffs, 
Arlington Building, Washington, D. C. 

119 Supreme Court of the District of Columbia. 

United States of Ameeica, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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muiibered from 1 to 118, both inclusive, to be a Irud and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of which are made pai*t of this 
ti-anscri})t, in cause No. 49270 in Equity, wherein Kobert M. 
Foster and Dolores Foster are Plaintiffs an^ Ashby 
Williams is Defendant, as the same remains upoif the files 
and of record in said Court. i 

In testimony whereof 1 hereunto subscribe my ijame and 
affix the seal of said Court, at the City of Washihgton, in 
said District, this 3rd day of December, 1931. | 

i 

[Seal, Sui)renie Court of ths District of Columbia.] 

FRANK E. CUNNINGHaIm, 

i CAerk, 

By R.S. WAVE AND, I 

Asst. Clerk. \ 

\ 

120 In the Supreme Court of the District of Cjolumbia, 

Holding- an Equity Court. j 


Equity. No. 49270. 


Robert >M. Foster- and Dolores Foster, Plain|tiffs, 

i 

I 

V. i 

i 

j 

Ashby Williams, Defendant. ! 


Mr. Robert M. Foster, 

Arlington Building, 

Washington, D. C.: 

! 

Please take notice that on July 31, 1931 at 10 o'clock A. M. 
1 will submit to the Supreme Court of the District of 
Columbia for settlement in the above entitled cause a state¬ 
ment of the evidence taken before the Court, of which state¬ 
ment the attached is a copy, two duplicate originals jof which 
statement of evidence have been filed on the 2nd day of 
July, 1931. I 

EDWARD STAFFORD, 
EDWARD STAFFORp, 

•T ' Attorney for Defendant, 
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Service of a copy of the foregoing statement of evidence 
acknowledged this 2nd dav of Julv, 1931. 

ROBERT M. FOSTER, 
Attoniey for Plaintiffs. 


121 Submitted Julv 31, 1931. 

JOSEPH W. COX, 

Justice. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 49270. 

Robert M. Foster and Dolores Foster, Plaintiffs, 

v. 

Asnijv Williams, Defendant. 

Statement of Evidence. 

At the hearing of the above entitled cause on March 9, 10 
and 11, 1931, before Mr. Justice Adkins, the following pro¬ 
ceedings were had, evidence offered and given, ruling made 
by the Court, and exceptions taken and noted by the Court. 

^March 9, 1931. 

Testimony on Behalf of Plaintiff. 

Thereupon, Ashby Williams, the defendant, at the re¬ 
quest of the plaintiffs, testified on behalf of the plaintiffs 
as follows: 

Before the examination of the witness began the fol¬ 
lowing took place ({>. 2, et sr(i.) : 

The Court: ^lay I ask this, since the j)arties seem to be 
so far apart in their iiositions, and without going into de¬ 
tail, whether if there was a partnership this 30%-70% 
agreement is out of the case ? 

Mr. Foster: Defendant takes that position. 

The Court: Tell me your position. 

^Ir. Foster: Mv theory is that the 30-70 contract was 
without consideration and that we are entitled to 40 per 
cent. 
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The Court: You don’t rely on the 30-70 contract at all, 
under any circumstances? 

Mr. Foster: It would only be on the theory that ii was for 
the lack of consideration and failure of considei'ation. 

The Court: I still do not get an answer to my question: 

Do YOU relv on it under anv circumstanes ? i Do you 
122 want it considered only for what it is wortl^? 

]\Ir. Foster: I want it considered for what it is 
wortli. I 

The Court: They say it is worth nothing*. Yqu either 

relv on it or vou don’t. I 

« « 

Mr. Foster: Do I understand counsel as willing* ^o stipu¬ 
late that it is void? | 

Mr. Stafford: I am not stipulating anything; I |am only 
interested in Your Honor’s question. | 

Mr. Foster: I will stipulate with counsel that it is void 
and will agree to eliminate it entirely. | 

Tlie Court: Thev sav it is out of the case altogether. 
Tliey are not making any stipulation that that jcontract 
was ever entered into. 

Mr. Foster: We agree to its being out; that will elimi¬ 
nate considerable testimony. I 

The Court: Is that your position, Mr. Stafford?! 

Mr. Stafford: It is. | 

Mr. Foster: Then, we may ignore that in this proceeding. 

The witness then testified as follows (p. 4): 

i 

That he was the defendant in the case; that the |contract 
of April 4, 1922, was not considered by him at anyi time as 
a partnership agreement; that he referred to it ih his an¬ 
swer as a contract of employment; that the contracjt speaks 
for itself as to the sharing of profits; (p. 6). that at the 
lime plaintiff, Robert M. Foster (who will hereinafter be 
referred to as plaintiff) joined the witness in the |practice 
of law, witness had a suite of offices at 601 Southern Build¬ 
ing, in Washington; that the contract of April 4, 1922, gave 
witness the right of control of the method of handling busi¬ 
ness, etc. and that this was followed in practipe; that 
shortly after plaintiff moved into witness’s offipes each 
bought some furniture, each paying for his share; I that the 
name of Williams & Foster, Attorneys, was put on Ithe door 
of the offices and under the name ‘‘Williams & jFoster” 
there appeared the names of Ashby Williams and Robert 
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M. Foster, and on the toj) of the door were the words “Law 
Offices”; (p. 7) that shortly thereafter witness ordered 
stationery printed for the firm, the letter-head appearing 
“Williams & Foster” and that witness thought profes¬ 
sional cards were also procured and distributed; that 
shortly after April 4, 1922, witness and plaintiff took 
126 a trip to Chicago, where they saw a number of peo¬ 
ple and especially one Mr. Wright, and others; (p. 8) 
but does not remember seeing a number of persons for the 
purpose of securing tax business; that witness presumes 
he ordered the letter-heads lithographed but does not re¬ 
member sending out letters to friends, correspondents and 
clients announcing the formation of a partnership with 
plaintiff; 

Witness further stated that at the time plaintiff entered 
witness's offices, in A])ril, 1922, witness's eye-sight was very 
bad but not so bad at the time of testifying as then; (p. 9) 
that witness did not say that plaintiff was expected to do 
most of the office work but that witness had in mind get¬ 
ting a younger man who could do the general work—do 
what he was told; that witness did not know at that time 


that plaintiff* was an expert in legal bibliograidiy and in 
brief making or that he had been connected with the Ed¬ 
ward Thompson Company, p]ditorial Department ; that wit¬ 
ness knew very little about income tax business; that wit¬ 
ness hoped that a considerable part of the business to be 
procured would be income tax business; that witness hoped 
through his contacts formed while in the War Department 
with a number of very distinguished gentlemen and law¬ 
yers in Boston, Chicago and New York, to secure some 
business; that witness did not remember, but said the files 
would show, whether a number of letters had been written 
to witness's friends that plaintiff had become his partner 
and had just resigned from the Treasury Department and 
was familiar with tax business; (p. 10). Witness does not 
think ho gave names of a number of his friends to plaintiff 
to write to in the name of the firm to that effect; that wit¬ 
ness thought all of the business secured while plaintiff was 
with the witness in his offices came from witness’s own 


associates, and that all of such business that did come and 
was successful came from witness’s friends and associates; 
that the letterhead' on which witness wrote a letter to the 


plaintiff, dated April 7, 1923, (plaintiff’s exhibit No. 1), 


I 
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is the letterhead that witness thought was used % the firm 
in all of the correspondence of the witness and | the plain¬ 
tiff; that witness acknowledged receiving or seinding the 
following letters between himself and plaintiff; i 

Plaintiff’s exhibits No. 1, 2, 3, 4, 5, 6, and 7; |(p. 17). 
Witness admitted furnishing to plaintiff the lisjt of cases 
headed “The following is a list of pending n^atters in 
whicli Williams & Foster are interested, pursuant to an 
agreement dated April 4, 1922”, (Plaintiff’s exhibit 
124 No. 8), but stated that this list was made i|p by wit¬ 
ness’s stenographer; that this list was mhde up by 
witness’ stenographer at the direction of thei witness; 
(p. 17), and upon being asked whether every ca$e in con¬ 
troversy in this cause was included in that list, ]j*eplied in 
the negative, saying that plaintiff came back and gave wit¬ 
ness two or three other cases that plaintiff claimed an in¬ 
terest in; but that the list did contain everv case!in which 
the fee was in dispute at the time of testifying |although 
witness did not admit that plaintiff had an interest in some 
of the cases on the list. (p. 18). Witness admitted the 
receipt of a memorandum from the plaintiff datled April 
28, 1923, which was introduced as plaintitf’s exhibjit No. 9; 
that witness did not recall writing an answer to this memo- 
randum; (p. 20). Witness acknowledged receiving from 
plaintiff a statement prepared by plaintilT andi filed as 
plaintiff’s exhibit No. 10. That said exhibit plaintitf made 
up in response to witness’s list as correct and plaintiff said 
that this list contained a list of the cases plaintiff was in¬ 
terested in, and that the same was delivered to witness at 
that time (p. 21). Witness, upon being asked whether the 
agreement of April 4,1922, as to office expenses, was altered 
in any way after plaintiff and defendant began to jpractice 
law, answered that it was not, and that he kne>v of no 
implication of alteration, and that there was no i express 
change; that the method employed in handling Office ex¬ 
penses was as follows; “whenever a fee came in, I ^out it in 
bank and entered the amount on one side of the column and 
on the other side of the column I charged it agaiinst the 
expenses.” | 

Q. And if there was a surplus, what would youjdo with 
that? A. If there had been, I don’t know what j should 
have done except divide it. (p. 22). That there may have 
been a surplus; that witness kept an account book,! a little 
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book about 8 x 10 inches, in which he ke})t the account, the 
leaves from said book witness produced but did not pro¬ 
duce the book itself because it contained accounts that he 
had kept with a partner in Roanoke, Virginia, and an ac¬ 
count which he ke])t with Major Hunt, who was formerly 
associated with him; (]). 23). That he had gone over the 
book i)age by i)age with his counsel and showed there was 
nothing else in the book with respect to any account be¬ 
tween himself and plaintiff and therefore produced the 
leaves containing the account and not the book; that 
123 the plaintiff had already examined the book as shown 
by a letter written by plaintiff to defendant on June 
9, 1923; (p. 24) thereupon witness delivered the original 
account to ])laintiff. Witness stated that he thought he had 
replied to the letter of June 9, 1923; thereupon ])laintiff 
offered in evidence the letter of June 9, 1923, from plaintiff 
to defendant as plaintiff’s exhibit Xo. 11, {]). 2()) and ])lain- 
tiff also introduced in evidence defendant’s reply to the 
letter of June 9, 1923, dated the same date, and marked 
as ])laintiff’s exhibit llMi; (p- 27). Thereupon plaintiff 
introduced a letter dated December 20, 1923, signed ^‘Wil¬ 
liams & Foster, By-,” delivered to the American 

Agent, IMixed Claims Commission, .and the witness upon 
being asked if he remembered the circumstances of the 
writing of that letter replied that he thought he did, that 
it was written with witness’s knowledge but witness did 
not remember who wrote it. (p. 28). Witness’s recollection 
was that it was ])re])ared by either the plaintiff or defend¬ 
ant with the full knowledge and ap])roval of the other; that 
witness did not remember the date of the decision of the 
^lixed Claims Commission in the War Risk Insurance 


claims, but thought it was either in 8>e]ffember, 1923, or 1924, 
and that the letter dated December 20, 1923, indicated that 


the decision was rendered before that. Witness being asked 


whether the ])urpoSe of the letter of December 20, 192.3, was 
to withdraw voluntarilv the cases affected bv the decision in 


the War Risk Insurance cases replied that he never with¬ 
drew them but on the contrarv he later wrote letters to all 


of the claimants advising them to hold their papers because 
he hoped to get some other disposition of the War Risk 
Insurance claims on the basis of the Alabama claims. 


(p. 29). Thereupon plaintiff offered in evidence as plain¬ 
tiff's exliibit Xo. 12, the said letter of December 20, 1923. 
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Witness said, in answer to a question, that tho files in 
the eases did sliow the letters written to the War iRisk In- 
snranee elaiinants above ineiitioned, but the Court sug- 
gested that time be not then taken for that purjbose and 
expressed the liope that plaintiff and defendant co^ld agree 
ui)on the doeuineiits to be offered, (p. 30). Witjiiess ad¬ 
mitted writing a letter of February 21, 1924-, to plaintiff*, 
and plaintiff* thereupon introduced the same in levidence 
as plaintiff’s exhibit No. 13. I 

12(5 Witness identified the following exhibits offered 
by plaintiff. Nos. 14, 15, 16, 17, 18, I 8 V 2 , Ip, 20 , -21 
and 22 . | 

Witness ui)on being asked whether the last few! exhibits 
consisted hu’gely of demands made by plaintiff*| for the 
balance of a fee in the Drying Systems case, replied that 
h(‘ thought they did, but of course the letters would speak 
for themsedves: and upon being asked whetheri he had 
found anvlhing in anv of these letters denvingl that he 
ow(h 1 this balance in the Drving Svstems case, the Wit- 
ness stated that he found no answers to that. (iL 35). Wit¬ 
ness, upon IxMiig asked whether or not at the time pe wrote 
plaintilf the lettei* of December 24, 1927, (])laintiff* |S exhibit 
No. 22 ) h(‘ did not feel that he owed plaintiff* the b^ilance of 
$1,25().()() in the Drying Systems case mentioned in plain¬ 
tiff's l(‘tter to defendant of December 20, 1927, (phuntitf’s 
exhibit No. 21 ), rejdied as follows: | 

A. No, 1 did not, but- | 

(^). (intei'i)osing.) That’s all right. | 

i 

Tht‘ Coni*t : It is all right, but lie mav add amdhing he 

• ' » » I o 

wants to. I 

A. This is true: You were claiming your ‘‘I^ound of 
Flesh'’ in the Drving Svstems case- I 

^Ii*. Foster (interposing): A*ou will have to explain that 
statement Colonel Williams. | 

(I\ 37) The Court: You may explain it, Colonelj 

A. (continuing:) And I was endeavoring to db every¬ 
thing i^ossil)le to meet vou half-wav, not that I thought vou 

* X » ••7 j %> 

were entitled- | 

Mr. Foster (interposing): I don’t see that this jquestioii 
calls for all that argument from the witness; he is giving 
his motives. ' 
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Tlic (V)nii : Lot me see tliose letters. I saw the one from 
liim in whieli iu* said In* sent yon $1,000. (live me the rest 
oi‘ tliat lih‘. 

(Witness handed the tile to the Court.) 

The witness testified further as follows: (p. 38). That 
the 30Sr contraet was executed on October 14, 1926, at which 
lime plaintiff was in Washin<>’ton. Thereupon the follow- 
in i>- took ])iace: 

(^. Xow, these subsequent letters, about the fee due in 
the Drying- Systems Case, were written, of course, after 
our Octobei- contract; that correspondence all took place 
aflei* that, did it not ? A. Well, any letter subsequent 

127 to October 14, 1926, of course, is subsequent to that. 

(). In none of these letters did vou claim vou were 
entitled to a deduction in the Drvin<>: Svstems Case, did 
vou ? 

The Court: There is not anythin!;- to that effect here. 

Witness, upon beini;- asked whether or not it was well 
understood that there would be no reduction in any claims 
(‘xcei)t th(‘ Oerman claims replied that there was no such 
ao-reenumt and there was no understanding- on that sub¬ 
ject (]). 40). Witness, on being asked if he ever contended 
for a r(‘duction in anv other claims until collection in Ger- 
man claims had already begun to come in, replied 

128 that he had fre(]uently told plaintiff witness thought 
he had received more than he was entitled to in the 

Drying Systems case, but that he never wrote about the 
Drying Systems case except when he sent plaintiff a check, 
as witness recalled, except later on. Then the following 
took ])lace: 

Q. (interi)osing.) The ])oint I am trying to get to you 
is this: After October 1926 and when the fee reduction in 
the German claims was made, you never again insisted 
n])on a reduction in the Drying Systems (Aise or any other 
case until after collections in the German Claims had begun 
to be made: Is that true or not? A. I don’t remember 
whether you were up here or not, Mr. Foster, at that time; 
I do not remember. 


Ill 


ASHBY WILLIAMS VS. R. M. FOSTER ET aL. j 

I 

I 

By tlio (\)urt: | 

Q. IIc‘ is lalkiiii*- now about the fact, irrespective! of where 
1 k‘ was. lie said: ‘‘After October 14, you nevei insisted 
oil reduction in any of the other fees until after t|ie collec¬ 
tions in the (Jernian claims started.’’ A. I frequently dis¬ 
cussed it. ! 


Bv !Mi-. Foster: 


A. T 
(fame up, 


(,). After October, did you ever discuss tli^t ? 

don’t think 1 discussed it with you until you (fan 
ai*onnd .May, lbl28. | 

(^). And collections had been beii'un in the Oermijn claims 
at that time? A. I collected two little ones and jscmt you 
your clu‘ck. I 

Q. So vour iirevious answer was wrono ? A. N(^. 

t . 1 >:?> I 

The Oourt: Well, I get the fact. i 

Witness further stated that all the fees collected lin which 
])laintilT claimed an interest subsequent to the termination 
of the contract of A])ril 4, 1922, and up to the tinie of the 
coll(‘ction of the fee in the Drying Systems case, were 
divided on the basis of 60% to defendant and 40% to plain¬ 
tiff, but that all these matters were tax matters in which 
])laintilf rendered assistance except one small n'jatter in 
which the fee had been earned in 1922. j 

Aftei* witness and plaintiff se])arated, witness em- 
129 ployed plaintiff to handle the Kimbrough tafc matter 
and the Baker estate tax matter, eases received bv 
witness after the partiecs separated and it was hot con¬ 
tended by witness or plaintiff this business was included in 
the partnershi]) business. Thereupon the follo\ling oc¬ 
curred: I 

1 

Q. Xow, Colonel Williams, you considered I was i^erfectly 
('om])etent to handle these matters? A. Not alone,lno. 

(>>. dust to i-efresh vour memorv: In 1924 or 1925, sub- 
sequent to the dissolution of this agreement or during the 
conti]mance of this latter agreement, any fees in tl^e cases 
ac(inii-ed during the continuance of the partnership were 
distributed sixty-forty, were they not; that is, up to the Dry¬ 
ing Systems case? A. That is true. Your Honor. My pres¬ 
ent recollection is that the first case I have seeh is the 
Drving Svstems case. i 


I 
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(p. 44). Witness said, in answer to a question, that plain- 
titV was not competent to handle even tax matters alone; 
that it was customary to distribute fees promptly upon 
l}u‘ir rec(‘ip1 and tliat plaintiff was entitled to receive any- 
thin< 4 - due him immediately upon collection. Witness ac- 
knowiedg'ed writing of a letter of May 25, 1928, to plaintiff, 
which letter was iiitroduced as plaintiff^s exhibit No. 23. 
Witness acknowIedi>‘ed writini*- a letter to ])laintiff of May 
28, 1928, and uj^on' being asked how much money witness 
r(‘ceived in the Bemis Brothers Bag Company case, witness 
said (]). 46) that the fee contract was for 5% of the amount 
collected and it was upon that basis that witness sent plain- 
tiff a check in that case enclosed in the letter of Mav 28, 
1928, but that because of some special work witness did in 
the cas(‘ associate counsel were al)l<‘ to induce th(‘ clients 
to pay 15% of the'amount recovered. Whereupon the fol- 
lowiiiii- occurred: 


(^). So the client really paid 15 per cent? A. Yes, and I 
got half of it. 

Q. And you only sent me 35 per cent of 5 per cent? A. 
Yes, .35 ])er cent of 5 per cent. 

Q. And vou denv that Foster was entitled to anv share 
of the other 10 per cent ? A. Oh /h^s, you had been in Flor¬ 
ida all the time (p. 46). 


Wlu‘reu])on ])laintiff offei’ed the letter of May 28, 1928, in 
evidence as plaintiff’s exhibit No. 24. 

1.30 AVliereupon jdaintiff’s counsel exhibited to wit¬ 
ness, ])laintilf’s exhibit No. 26, and the following 
occurred : 


The Court: What is the purpose of that; to show the 35 
])er cent? 

Mr. Foster: Your Honor, I think that is immaterial in 
view of our previous stipulation. 

Mr. Stafford: I don’t want anv misunderstanding that 
there is any stipulation about that contract. My position 
is that it is void. 

Ml*. Fostei’: That is our position, too. Your Honor. 

Witness identified plaintiff’s exhibits Nos. 25 and 26. 

Witness stated in answer to a question that he thought 
the last payment made to plaintiff in the distribution of 
fees was August 20, 1928. 
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Witness acknowledged writing letter to plaintiff of De¬ 
cember 17, 1928, and that no distribution of | amounts 
therein mentioned were made to plaintiff, whereupon plain¬ 
tiff introduced this letter as plaintiff’s exhibit Ho. 27. 

Witness further stated tliat no payments had bben made 
to plaintiff since August 20, 1928, (p. 50) and that down 
to the date of testifying the amount collected injall these 
(lerman cases was in round figures $66,000.00; tbjat out of 
this $66,000.00 witness had paid plaintiff $14,360.0^ and had 
retained the balance which had been put in bahk in his 
personal account and to which he asserted full ownership. 
U})on answer to question as to whether witness clkims that 
Foster was not entitled to any portion of it, withess said 
that he claimed plaintiff had been paid more than his por¬ 
tion. I 

(p. 51.) It was noted that counsel for defendant! renewed 
the statement made at the beginning of the trial that the 
files in the cases were in the Court Room and thait the kev 

i ^ 

would be left with the Clerk and that plaintiff ha^ a right 
to inspect the same under supervision of the Clepk. 

Witness stated that during the continuance of ithe asso- 
ciation of witness and plaintiff together, witness knd plain¬ 
tiff secured a claim for refund of taxes by Clinton G. 
Edgar and the matter of Joseph N. Ely, one of tljie United 
Fuel and Supply Co., and one of the Saxon Motor! Car Co., 
and in answer to a question as to whether plaintiff did 
practically all the work in connection with these tax 

131 cases witness answered in the negative and said he 
expected to go into that matter later on; wiljness said 

that he was not an expert in tax matters but it did not 
take him long to become familiar with a particular case; 
that some of the cases just referred to were successful and 
some were not, that some of them were not disposed of at 
the time the partnership was dissolved and in some cases 
fees were collected after the dissolution, and th^ fees in 
those cases that were left over were distribute^ on the 
basis of 60-40. 

132 (p. 54.) That there was a claim of the Nether¬ 
lands Government in witness’s office at |the time 

plaintiff came with him, but that witness had not kgreed to 
consider this case as a partnership matter but tliat plain- 

8—5564a i 
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tiff would be compensated for his work in that case; that 
this case appears in the lists submitted to the Court by wit¬ 
ness and plaintiff' as a part of the partnership business, but 
that it was a mistake; that it was included on the list sub¬ 
mitted by witness to plaintiff and on the corrected list sub¬ 
mitted by plaintiff* to witness, but witness would like to ex¬ 
plain that; and in answer to the question as to whether or 
not plaintiff's list did not relate to business secured pur¬ 
suant to the a^i'eement of Api*il 4, 1922, the witness said: 
‘it is so headed; yes’; that case was the case in which wit¬ 
ness and plaintiff* expected the largest fee of any case that 
jdaintiff and witness had secured during the continuance 
of the partnei'shi]), but it was all contingent and in antici- 
pation. (p. bb); that the amount of tlie fee would hav(‘ 
depended upon the amount of allowance; tliat the case was 
one in which Cai)tain Calhoun, another member of the bar 
had employed witness, that it would have been a large fee 
if the case had been successful; (p. bG) that plaintiff’ did 
some work on it; that witness did not have that lile in the 
cabinet in the court-room because he felt it would be unfair 
to (.’aptain Calhoun or to the client who was a Foreign 
Government. Upon ])eing asked whether the hie would 
show tliat plaintiff' did a majority of the work on that case 
witness replied that he did not think so; that plaintiff’ pre¬ 
pared all the data on which all the briefs were made upon 
an outline made by witness for plaintiff*; witness would not 
say that plaintiff followed his instructions but witness out¬ 
lined the case and plaintiff’ examined international law 
pamphlets and otlier material and did a good deal of work 
from time to time, but witness would not say how much 
work plaintiff’ did after the jiartnership was dissolved, 
(p. 5G); although witness and plaintiff’ talked about it; that 
witness asked plaintiff to prepare a memoranda in the case 
but that witness did not say that plaintiff’ prepared any 
memoranda independently but while collaborating with wit¬ 
ness; that it was witness’s understanding that plain- 
tiff would be ])aid wliat he was worth as it was 
Captain Calhoun’s case and witness came into it 
before plaintiff came with witness; and witness would not 
say it was considered a ])art of the ])ai‘tnership business, 
(p. 57). 

(p. bS.) On cross-examination by .Mi‘. Stafford witness 
stated that the list he sent to plaintiff of the cases in con- 
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troversy was prepared by Mrs. Walter, witnessts stenog¬ 
rapher, because witness was not tlien able to see how to 
read, and that when the list came back witness got 
134 Mrs. Walter to read it over and found there were 
some cases that ought not to have been bn it, and 
that in addition thereto plaintiff came back with t^ese same 
cases and some additional ones as shown on the list pre¬ 
pared by plaintiff. | 

Whereupon the following occurred: | 

By the Court: | 

Q. Did you not write and say that that case <pught not 
to be on the list! A. No, not that I remember. | 

By Mr. Stafford: | 

j 

Q. Did you discuss with Mr. Foster whether 'that case 
ought to be there or not! A. There was a discussion there 
at the time that this was brought to my attention but I 
would not be able to say at this late date. I wa^ going to 
say to the Court that that Netherlands case fiad been 
turned down by three Secretaries of State. i 

j 

The Court: Has anything been earned on it yelj! 

Mr. Foster: Only in this respect, Your Honob, to show 
that Foster contributed services to unsuccessful cases dur¬ 
ing all of this period. I 

The Witness: There is no doubt about that. | 

The Court: All right. ! 

Thereupon the plaintiffs, to maintain the issues on their 
part joined, produced as a witness the plaintiff, Robert M. 
Foster, wlio testified as follows: ; 

i 

1 

(p. 60.) That he was one of the plaintiffs in tjie cause; 
that his permanent residence was in Florida, biit that he 
had been temporarily residing in Washington; t^iat he re¬ 
ceived his legal education at the University of:Virginia, 
and had practiced at the time he testified for ten i or eleven 
years; that he began and continued to practice | law pur¬ 
suant to the contract with the defendant of April 4, 1922; 
(p. 61) that he was first admitted to the bar in Virginia in 
1919; that he believed he first entered the Gdvernment 
Service in 1920; that he was with the Edward 'Thompson 


I 
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Company in New York; that he did not at any time do any 
actual practicing except in the Government Service, where 
he was in the legal department, before he entered 
135 into the contractual arrangement with defendant; 

that he was Assistant Attorney to the General Coun¬ 
sel for the Treasury Department; that upon being asked 
what arrangement if anv was made at the time of the ex- 
})iration of tlie agreement of April 4, 1922, for taking care 
of the partnership business that had accumulated, the wit¬ 
ness replied: ‘AVe discussed that both orally and by corre¬ 
spondence, which has already been introduced in evidence, 
and we had a perfect understanding that we would both 
continue to devote siicli time as was necessarv to the ban- 
dling'of tile Imsiness tliat was on hand at tliat time; that anv 
new business secured would be treated as individual l)usi- 
ness and that as to the division of fees it would be on a 
partnersiiip liasis. Tliis understanding was made through 
oral conversations and, for the purposes of record, we dic¬ 
tated letters to each other, although in the same office.'’ 
That after the dissolution witness was not onlv will- 


136 ing but anxious to perform his duties under the 
partnership arrangements in view of his interest in 
the iiroceeds of the cases; that the defendant in a number 
of ways did and said things that prevented or tended to 
])revent witness from assisting in llie handling of the 
business; and in performing liis part of the partnership 
arrangement; that the defendant insisted on retaining ex¬ 
clusive control and possession of files and records in all 
cases except four or five that had come to the firm from his 
own friends; (p. 63) that the latter few cases defendant 
offered to deliver to witness but they had been disallowed; 
that with respect to the cases originating with defendant, 
witness proposed to take a part of the case from defend¬ 
ant's office and look them over and handle any part of them 
that defendant would agree to let him handle, and that wit¬ 
ness argued with defendant at the time that it was to de¬ 
fendant's advantage or the advantage of either witness or 
defendant or for one of them to have possession of the 
files and keep up the contact with the clients. 

Witness further' said that after the dissolution he as¬ 


sisted in the handling of the partnership business as far as 
was possible; that'when he left defendant's office he took 
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an office in the Continental Trust Building just dne-half a 
block away, where he had only one office as he was not 
financially able at that time to invest an office Overhead; 
that witness and defendant had at that time ofily ten or 
twelve active cases in which there was any prospect of 
recovering-, and that everv dav or two or thrc|e witness 
would drop into defendant’s office; that defendant had a 
key to the files (p. 64) which he left with his stenographer, 
and that witness would get the key and open tlicj files and 
look through them and take what action seemed necessary 
in any case; that he was handling the tax cases there in 
defendant’s office; that in the German claims fie was al- 


wavs activelv interested in seeing the data; that i\us situa- 
tion continued for some time under friendlv relaltions, but 
that sometime thereafter a disagreement arosb between 
witness and defendant; that on one occasion whqn defend¬ 
ant was absent from the city witness went thifough the 
cases in defendant’s office; that he took up one case which 
had come through a friend of his and fofind in the 
137 file a letter which defendant had dictated to the 
client criticising witness’s handling of thel case and 
assuring client that defendant would look aftei' it; that 
witness then dictated to defendant’s stenographe^r a letter 
of protest to the client and left a copy in the file, and a 
day or two later he was again in defendant’s officje discuss¬ 
ing some other cases and defendant brought up tfie subject 
of witness’s having written the letter to the client, and 
witness protested the writing of the letter and l|iot words 
followed and ended in personal combat; that thereupon 
defendant ordered witness out of the office andj told him 
never to come back again, and that witness at jthat time 
again asked defendant to divide the work so witness would 


not have to come back to the office, (p. 65); that jlefendant 
said he would not let witness take a single paper put of the 
office; that witness then told defendant that in spite of the 
personal opinion each entertained for the other I he hoped 
defendant would not let his personal feelings interfere wfith 
the handling of the business, and that for many wbeks after 
that witness could not talk with defendant on| the tele¬ 
phone; that defendant made it impossible for fidtness to 
cooperate in any way although witness thought some of 
the cases did need active attention; that eventually defend- 
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ant agreed to talk on the telex^hone with witness about a 
case and gradually witness recovered his pride enough to 
go to the office again and discuss cases with the defendant; 
that thereafter the relations between witness and defend¬ 
ant became more friendlv and evervthing went along all 
right; that at no time did defendant ever make any sug¬ 
gestion that witness do anything that he would not do; that 
witness was always willing and anxious to do anything that 
defendant suggested, and so far as permitted, witness co¬ 
operated with defendant in handling the business on hand 
at that time; 

Witness further stated that defendant collected nearly 
all the fees, if not all the fees owing to the partnership 
since dissolution; that witness believed on one occasion 
when he was in Detroit he collected a check made out to 
the firm which on his return to Washington he turned over 
to defendant and the same was distributed 60% to defend¬ 
ant and 40% to plaintiff; (p. 66) that witness thinks 
138 that outside of that one fee defendant personally in¬ 
sisted on making collections; that there had been 
trouble in the Detroit case and witness was in Detroit on 


other business and made the collection; that the balance 
due was some sev^^n hundred dollars (note: the $17,000 
mentioned here is obviously in error as the balance then 
due was about $700.00), witness thought; 

That ever since the dissolution in April of 1923, up until 
August, 1926, any fees that were collected from time to time 
were immediately distributed under the contract of April 
4, 1922, and that this distribution was on the basis of 60% 
to defendant and 40% to plaintiff, after deducting any 
actual out of pocket exj^enses not including overhead ex¬ 
penses or anything of that sort; that he meant by out of 
pocket expenses, expenses out of town and things of that 
sort; that overhead was deducted before the fee was dis¬ 
tributed; (p. 67) that during witness’s association with 
defendant there came to the firm approximately 140 Ger¬ 
man claims; that witness felt that he was largely respon¬ 
sible for securing these claims; that witness and defendant 
had a mutual friend, Colonel Wise, who was a member of 
the bar; that in the Fall of 1922, witness had conceived 


and worked out a plan for recovering income taxes paid on 
contracts made by individuals with a State or other Gov- 
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i 


eiTimental unit, and spent some time on this, and jprepared 
a brief and had the theory of law w’orked out, but no 
clients; that witness took this matter up with Colpnel Wise 
who was much impressed with it and who in tui[n took it 
up with the General Secretary of the Associated! Contrac¬ 
tors of America (p. 68) as a result of which tjhere \vas 
secured a large number of such claims for refundj of taxes, 
agreeing to share anv fee with Colonel Wise; that after 
that business had gotten under way Colonel Wis^ came to 
witness’s office and said: ‘AVell, you gave me a tiip, here is 
one for you,” and that Colonel Wise thereupon Submitted 
the treatv of Berlin, a matter to which defendanti and wit- 
ness had given no thought, and that Colonel Wise Jn’esented 
the proposition—a novel one—; that most of tlie claims 
against Germany were for sinkings and other direct losses 
which had probably already been placed in the | hands of 
attorneys, as the last day of filing was Januar\f 1, 1923; 
that this was along in November, witness thought) and that 
Colonel Wise said “you will have to woijk fast to 
139 get any business”; that Colonel Wise had worked 
out a theory upon which shippers who had paid ex¬ 
cessive insurance premiums, that is War Risk jinsurance 
premiums, could make claim against Germany, “i^nd so we 
proceeded, after the discussion of that matter, tjo contact 
all our clients and attorneys in other cities and present the 
matter to them and tell them if they had any clients inter¬ 
ested we would be glad to cooperate with them.” (p. 69) 
That through the method described, about 140 ckses were 
secured; that all of these were prepared jointly by defend¬ 
ant and witness; that from that time until Janua|ry 1, wit¬ 
ness and defendant worked day and night on preparing 
their formal petitions and sending out letters and instruc¬ 
tions; that merely incidental to these War Ri^k claims, 
there were some six or seven claims for direct losses sent 
to the firm; that these are involved in the prejsent suit; 
that in the 134 cases involving War Risk Insurance premi¬ 
ums paid, no action was taken outside or prepjaring tho 
petitions and powers of attorney and filing the s^me; that 
witness and defendant knew there would be a figlit on this 
class of claims; that there were a number of otiier attor- 

^ ' i 

neys in New York and Washington who were al^o waiting 
on a test case in the War Risk Insurance claims; that the 


I 

I 

I 
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decision of the Mixed Claims Commission, November, 1923, 
knocked out the bulk of the German claims in which 
witness and defendant had contingent fees amounting to 
manv hundred of thousands of dollars; that witness and 
defendant had substantial fees in the cases that remained, 
from $75,000 or $80,000 for direct losses—sinking of car¬ 
goes, loss of ships and schooners, etc.; and that witness 
believes that about covers that situation, (p. 70). That the 
witness at all times assisted in these claims to the full ex¬ 
tern/ permitted by the defendant; that in A])ril, 1923, the 
petitions and powers of attorney in all German claims had 
been secured and filed and considerable evidence had been 


filed in the claims involving direct losses; that no evidence 
had been filed, and never was filed, in the other 134 cases; 
that only in the six cases of direct losses “did we proceed 
with the securing of evidence to submit in support of the 
claims, but they began immediately and I do not know the 
exact ])rogress that had been made at that time.“; 
140 That the Keigel Sack Company case was the one 
in which, as witness recalled, there was the largest 
single fee, witness believed $33,000 as provided by the con¬ 
tract ; witness lielieved all the evidence had been submitted 


at that time, and tluit he “])ersonally secured all the evi¬ 
dence in that case”; and that whether that submission of 


evidence occurrred before or after the dissolution, witness 
could not say; that since the dissolution witness has con¬ 
sulted with defendant (p. 71) in various of the cases in 
connection with securing fees; that in one of the cases de¬ 
fendant handled, so far as the evidence goes, practically 
alone, but that witness personally develo])ed all the law 
that was submitted on the point, on account of defendant’s 
eye-sight, and that defendant left that side of it to witness; 
that there was the case of Walker Armstrong & Go., in 
which there was a verv large fee contract; that this case 
was decided favorablv bv one of the commissioners and 
unfavorably by the other, and it had to be submitted to the 
Um])ire; that there was a final agreement on the valuation 
of the ship, the case being one involving the loss of a ship, 
and the Umpire’s decision was based on the proposition 
of law and the question of legal liability of Germany for 
the sinking; that in other cases witness did not recall the 
exact amount of work or hours spent or anything of that 
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kind but rrom time to time he had conferences, looking up 
legal authorities, etc.; that witness believed six oriseven of 
the claims were allowed against Germany; that tlnb awards 
were made at various times, some entered as earlvl as 1925, 
maybe the first of 1925, and November 8th witness believed, 
was the date of the last award, 1926, and that so^e were 
made prior to October 14, 1926; (p. 72) and thatj witness 
knew that an agreement had been reached between the 
American and German Agents and stipulation ajs to the 
amount of the awards had been made prior to that time; 
that as of October 14, 1926, on the basis of the contingent 
fee contracts of these cases there would have f)robably 
been recovered, and probably will be recovered, from $75,- 
000 to $80,000 in fees; that many other partnership mat¬ 
ters were liandled by witness during the continuance of tlie 
])artnership; that in connection with the Netherlands Gov¬ 
ernment claim witness did practically all t^he work 
141 in that case and it was a very involved proposition; 

(p. 73) that had the Netherlands case beenjsuccess¬ 
ful the fee would have been around $80,000; that bpon be¬ 
ing asked what, if any, additional work defendjint pro¬ 
posed to do in regard to the German claims on j October 


14, 1926, witness said tliat these claims (meaning the War 
Risk Insurance claims), had already been rejected; that 
there was contemplated some prospective legislation by 
Congress authorizing the payment of part of the loss to 
the owners in cases where awards had been madje to the 
insurers; that the policy of the Mixed Claims Conjimission 
was to reimburse the insurer hi into for the Iosj^ he had 
to pay, and it was hoped that the legislation would be 
passed to at least partially reimburse the owners! for the 
excessive premiums and deduct it from the awards they 
had made to the insurers; and that defendant proposed at 
that time that he would get very active and urge his cli¬ 
ents and associates to write their Congressmen^ knd was 
to get behind a proposed Bill and try to prociirej legisla¬ 
tion which would bring in the War Risk Insurance premi¬ 
ums disallowed by the Commission; (p. 74) that thati was the 
bulk of the work that was contemplated in the future, ex¬ 
cept of course, the collection of the fees; that uppn being 
asked whether in that connection defendant projiosed to 
do any personal lobbying the witness said that ihe only 
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thiiii;’ lie eould reviill was that dofeiidaiit said lie personally 
knew Senator Glass; 

Witness further said that he came to Washington shortly 
after the first fees' in the German cases came in, ihal is 
to say, ahont the latter imrt of May, 1928; that prior 
thereto defendant had written witness that defendant was 
having' difficulty in one hatch of cases secured through 
some Savannah, Georgia attorney, and that witness went 
to defendant's office and discussed the entire situation 
with him and ])ut himself at defendant’s service to assist 
in anv wav witness could, but that defendant insisted in re- 
maining in sole charge of the negotiations for the collec¬ 
tions of the fees; that defendant did consult witness two 


or three times about yirocedure; that that was practically 
all that hapiiened; (p. 75) that fee was collected in the 
Keigel Sack Goniyiany case amounting to ^|^do,()()() and 
142 that there are further installments still due; that 


upon that case witness did practically all the work, 
but that witness believes the work happened to be not very 
burdensome; that clients had prepared their petition and 
statements of their items in such nice form that there was 


hardlv anvthing left to bo done but to show the market 
value of the goods in that case, and that witness personally 
went into that cpiestion from the legal standpoint and se¬ 
cured the evidence from various trade .iournals, brokers 
and what-not, and established the market value; that wit¬ 


ness thought that that was the only question involved due 
to the fact that after a conference with the German Agent, 
they admitted liability; that the question was one of es¬ 
tablishing values, but practically all of that was done; that 
in the Kdgar case, referred to by defendant, that was an 
income tax case which was secured prior to the dissolution 
and that witness !did practically everything in that case, 
that it was not completed at the time of dissolution and 
witness continued to handle it; (p. 76) that in the O’Neal 
case, that was prosecuted and completed in the Court of 
Claims; that witness handled that exclusively from start to 
finish and believed that he yiaid personally the cost of 
printing; that the claim was re.iectcd and no fee was re¬ 
ceived; that that was concluded sometime in 1925, but it 
was disallowed; that he did considerable work in the Elv 
case which involved an excise tax on automobiles; that it 


ASHBY WILLIAMS VS. K. M. FOSTER ET AL 


123 


was rather complicated; that he does not recall thje fee ar¬ 
rangement or anything about the amounts involved, but 
thinks it was taken on a contingent basis; that tl|e Saxon 
Motor Car Company case was an excise tax ca^e, which 
witness handled exclusively; (p. 77) that the Ijni|ted Fuel 
& Supply Company case was an income tax case land was 
handled in the same way as the Saxon Motor Car ease, and 
that it was one of the cases that was abandoned iifter the 
separation; that witness believes he collected in tlie Coane 
tax case all the fee that was due; that he believes that this 
case was closed prior to the dissolution, and that], as wit¬ 
ness recalls, was the largest fee collected by the ^rm dur¬ 
ing its operation, some two thousand odd dollars, land that 
he handled that case exclusively, as it was an income tax 
matter; that defendant did practically nothing on 
143 any tax case; that upon all the German claims the 
defendant has paid witness about $14,000; that wit¬ 
ness has assigned to Dolores Foster the monev dtie under 
the partnership agreement. j 

Upon cross-examination the witness, Robert M; Foster, 
testified as follows: | 

(p. 80) That ho believes he was admitted to thje bar of 
the Supreme Court of the District of Columbia |in 1925; 
that about the middle of September, 1925, witness! went to 
Florida; that he had no home there at that time.j There¬ 
upon the following took place: I 

Q. Where was your home from 1925 up until, say. May, 
1928? A. I was more or less floating for a whil^ at that 
time. I went to Florida, as T recall it, about thb middle 
of September. 1 returned to Washington along iin Octo¬ 
ber—the latter part of October. I took anotheit trip to 
Florida again in November, and returned in Novcjmber. I 
was here from some time in November until, I| believe, 
February of 1926. I believe I stayed there from February 
until September of 1926, and came up here in September, 
and then went back. I was up here in August—the latter 
])art of August, 192(5, I believe—and stayed some two or 
three months, as I recall it. I believe I got back |to West 
Palm Beach just about Christmas time—it may hive been 
earlier—I don’t recall. During the year 1927, Ij was in 
West Palm Beach practically all the year. Then I c^me back 

i 


I 

i 
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to Washiiii>lon in the latter part of May, 1928, and 1 was 
here practically all the time, although I made one trip 
back to Florida from May until, I believe, it was some¬ 
time in the Fall. I might have made two trips back down 
there. Then 1 left on December 23rd—1 remember I drove 
through and got down there the day before Christmas, 
in 1928, and returned here in the Summer of 1929. 

Q. 'When this suit was filed, in the very beginning of 
1929, were you living in Florida at that time:' A. Yes, 
in the beginning of 1927, I believe I moved into a home 1 
had previously bought down there and I think about the 
first of January 1 started practicing law in 'West Palm 
Beach. I believe that is about the time I was admitted 
to the bar down there. They required an examiiTa- 
144 tion and I took the examination, I believe, in Octo¬ 
ber, and 1 was in 'Washington at the time and went 
down there and took the examination in Tallahassee and 
returned immediately, (j). 82). 

Q. That is, in October of 1928? A. 1926—the latter part 
of 1926, and in Januarv 1927. I got back the dav before 
Christmas in 1926, and almost before I got home I had 
notice that I had ]>assed the bar exaTTiination and I started 
to practice thei'e in January of 1927, and decided to make it 


mv home. 

ft 

Q. After you broke up this association—after you and 
Colonel 'Williams broke up your association—in April, 
1923, where did vou next have vour office? A. I had an 
office over in the Continental Trust Building. 

Q. 'Was that an‘office of yours, or was it desk room in 
another attoimev's office? A. I took an individual office 

ft 

of my own there, adjoining another attorney’s office, and 
1 paid my rent to him; I did not rent from the building. 

Q. How long were you in that building? A. I don’t re¬ 
call—It mav have been three or four or six or eight months 
—I don’t remember. 

Q. And you had another office in 'Washington after that 
date, did you not ? (p. 83) A. In the Munsey Building. 

I only had a desk in the office of that building. 

Q. How long was that, do you suppose? A. I don’t 
know. Then 1 went over there and I took an office at the 
beginning of 1925. 1 had an office in the Investment Build¬ 
ing in the early part of 1925. 
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Q. Can you approximate how long you were in j the Mun- 
sey Building*? A. It would be a mere guess as! I stated. 

Q. Just give us your best recollection. A. I iyiW make 
a guess if vou would like that. 

Q. You don’t recall, then? A. I can’t recall. i Most of 
the time from April, 1923, through the year 1924, 
145 1 was divided between the ^lunsey Building and the 

(’outiliental Trust. | 

Q. That took you through the years 1923 and l|924? A. 
Yes. I 

Q. And then you were in the Investment Builcling dur¬ 
ing the year 1925 until you went South? A. Mqst of the 
year, until September. 

Q. You were down in Alabama in connection ^tith busi¬ 
ness, or to establish a location down there, or ini Florida, 
or somewhere, in 1924, were you not? (p. 84) 4* in 
1924 I was having a very large tax case in Florida and I 
spent some two weeks down there in Alabama. | 

Q. Is that the same case you referred to as thej Hender¬ 
son matter? A. No; I may have made a trip on the Hen¬ 
derson case down there—I made two trips. | 

Q. Was there another large tax matter you ivere en¬ 
gaged with in these years in addition to the Hfenderson 
case? A. Oh yes, I had a number of tax matters. 

Witness further stated that the gross fee recUved by 
him in the Henderson tax case was around $40,000; that 
that case was closed out and the witness was paid in Au¬ 
gust of 1925; that the total amount of fee receded was 
seventy odd thousand dollars, and that the amj^unt ac¬ 
tually received by him was around $41,000 which n[iay have 
been received in September, 1925; thereu])on the following 
tooktdace: | 

I 

(p. 86) Q. Now, during the time that you were! occupy¬ 
ing this space in the Continental Trust Bldg, and tjie Mun- 
sey Bldg, were you maintaining any office of yotir own? 
A. Well, that is a conclusion entirely. i 

Q. I am asking you. A. I had an office thatj I paid 
rent on. j 

Q. Did you have a stenographer. A. I had desk space 
that I paid rent on in the Munsey Building. I had a mail¬ 
ing address there. ! 


I 

I 
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Bv the Court: 

Q. Did you employ a stenographer f A. 1 did 
146 not employ a stenographer. In the Continental 

Trust Building, I had a stenographer at my service, 
but I did not pay any cash—the services were given to me 
in consideration of service I was rendering to the attorney. 

Bv Mr. Stafford: 

Q. Did you have any office equipment in those places! 
A. Xot of my own. I had a desk in the Continental Trust 
Building, I believe. I think I moved my desk from Colonel 
Williams’s office. 

Q. Did you have a regular office set-up in the usual form 
in the Investment'building—a stenographer, filing cabinet, 
etc.! 

The Court: He' said he had a desk in the Munsey 
Building. 

Mr. Stafford: He said he had a desk- 

Mr. Xisbet (interposing): May it please the Court. I 
can’t (piite get the relevancy of these questions. 

The Court: And also in respect to his claim about the 
files—a place to keep them! 

The Witness: Oh yes; I had a place to keep the files, all 
right. There were only about six or eight files I was in¬ 
terested in at the time. 

Bv the Court: 

Q. You me:ni tlie fil.es in these cases? A. Yes, sir. 

Bv Mr. Stafford: 

% 

Q. Since 1929—the beginning of the year—where have 
you been living! A. I have been in Xew York part of the 
time, and in Washington part of the time, and in Alabama 
part of the time. 

Q. Did you have any regular office in Washington during 
that period! A. Xo. 

(p. 87) Thereupon the witness identified and waived 
ob.iection to the following exhibits which were introduced 
by the defendant, (p. 88) Defendant’s Exhibits Xos. 1 to 
46, inclusive. 


! 
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(p. 92) The witness then further testified as follows: 

That when witness went with defendant in Alpril 1922, 
defendant had some business of his own, some few cases, 
some that involved a lot of his time; that \\|itness did 
147 not investigate the state of defendant’s bi^iness and 
did not know what it was; that witness did Inot recall 
wliat business came to himself and the defendapt during 
the early months of their association and said jhe would 
have to refer to the files; 

(p. 93) The witness testified further as follows: that he 
left tlie Internal Kevenue Bureau shortly before ije became 
associated with defendant; that when witness and defendant 
had the disagreement which was referred to, in Ifebruary, 
1923, he made another visit to the Bureau of Internal Reve- 
nue with a view to reemployment; that the reason for the 
disagreement between witness and defendant in February, 
1923, related to a client from Detroit, Mr. Frankj E. Ball, 
who had been discharged or temporarily disbarred!from the 
Treasury Department and who came to witness! and de¬ 
fendant for counsel and representation, which witness un¬ 
dertook to do because he was familiar with the organization 
of the Bureau of Internal Revenue and with the Committee, 
and that the question of fees came up; that witness knew 
something about Mr. Ball and his earning capacity and his 
income, and that he ascertained that Mr. Ball hac^ income 
from income tax practice, although witness had florgotten 
what it was (p. 94) but that it was a large income pnd that 
witness calculated the fee should be somewhat proportionate 
to his station and the value of his services rendered, al¬ 
though witness knew that his and defendant’s work may not 
have required a long time; that witness insisted that the 
minimum foe be placed at .$1,000 for services in timt ease, 
but that defendant insisted that services were nqt worth 
over $250.00; that witness and defendant had a heatM argu¬ 
ment about it, but that in spite of that witness went on and 
represented the man and had him reinstated with a | suspen¬ 
sion of thirty days and that the fee was paid, and! witness 
believes that that was the one circumstance that made the 
relations between the witness and defendant acute; i 

Thereupon the following occurred: i 

Q. As a matter of fact, did not that occur on th^ 4th of 
April, 1923, the day you were to leave? Did Ball ^ome to 


I 
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the office on tliat day? A. I don’t think so. He may have. 

We had business, now and then, on one tiling* and 
148 another, and that may have been it. I remember it 
was in the closing davs that that incident occurred, 
and it created hard feelings. It may have been after 4th 
day of April. 


Witness testified further as follows: 

Witness on being asked whether or not there had been 
difficulty between himself and defendant ])rior to de¬ 
fendant's letter to witness of February 26, 1923, in which 
he said ‘‘I think it would be highly (p. 95) advantageous to 
both parties if you and I could amicably agree upon a mu¬ 
tual basis for the dissolution of the existing arrangement”, 
replied that there had been and that he and defendant were 
getting into squabbles now and then; that these squabbles 
liad occurred since Christmas, 1922, but that witness did not 
know with what frequency. In reply to a question as to 
whether or not these difficulties were the result of witness's 
absences from the office, his coming in late, and his not 
being in a condition to work when he did come, the witness 
replied as follows: 


A. Xo, Colonel Williams was a very methodical man. He 
walked in his office at 9:00 o’clock in the morning and stayed 
there until 5:00 in the evening. He was there whether there 

was anv work in the office or not. It is true that occasionallv 

» * 

I had been detained at home for one reason or another and 
would ai'rive at the office at 10:00 or 11:00 o’clock, but under 
no conditions did 1 ever neglect anv work in the office, and 1 
would stay late at (p. 96) night to complete the work that 
had to be done. That was the cause of some antagonism be¬ 
tween us because my different hours probably irritated him 
on account of his methodical habits and disposition. 


^larch 10, 1931. 


The sayne ivitness testifying in his own behalf resumed 
the stand. 

The witness identified the following letters written by him 
to defendant from West Palm Beach, Florida, one on April 
4, 1926, (p. 98) another dated April 6, 1926, and a letter 
dated June 11, 1926; that at the time witness left de¬ 
fendant’s office on May 1, 1923, his finances did not permit 


I 


I 

i 
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him to hear the overhead that was requested or j required 
if he remained in the same suite of offices! with de- 
14'9 fendant; that for practically a year and! one-half 
after tliat tlie witness had no office of liis own, except 
his desk room in the City of Washington; that upon being 
asked whether from late in 1922, and down to February, 
1924, witness had not received amounts amounting from 
$115.00 to $165.00 ])er month from the Heston L^nd Com¬ 
pany, witness replied that he did not recall the jamounts 
although he received some amounts, that he wasj a stock¬ 
holder in the Company at that time and received some 
dividends; i 

(p. 100) The witness testified further that he had no 
specific recollection of the dates when he was dowjn in Ala¬ 
bama on business in 1924; that he had two or thr^e clients 
in Alabama at various times in 1924, and 1925, an^ that he 
may have been down there at any time; that he believed he 
made one trip to Alabama on the Henderson caSe which 
consumed probably six days, maybe a week, maybe ia month, 
he did not recall the exact length of time; that the other 
case was the Yingling Brothers of Birmingham, bn which 
he made one or two trips in 1924 and 1925, but that witness 
does not remember the exact length of time he fepent on 
either case; (]). 101) that during i)ractically all of; 1924, he 
maintained an ai)artment in Washington; that dijring the 
last part of 1924, when witness was part of the timb in Ala¬ 
bama and part of the time in Washington, he did ilot recall 
whether his wife was in Washington, but later stE^ted that 
he believed his family was continuouslv in Washington 
during that year; (p. 102) thereupon the following took 
place: | 

Q. These letters which I referred to a few moments ago, 
dated respectively February 4th, April 6th and June 11, 
192(5, are all dated from West Palm Beach, Florida^ and are 
all headed with your name. Income Tax Specialist; You 
were at that time maintaining offices and actually living 
down there? A. I don’t get at the point of this. ; 

Mr. Stafford: I want to establish the fact, because this 
witness was extremely indefinite yesterday, that beginning 
with the end of 1925 until these German claims begab to pay 
out in 1928, he was down in Florida in business; he 

^ I ' 

150 has not admitted that. 


9—5564a 


130 


ASUBY WILLIAMS VS. K. M. FOSTER ET AL. 


I>v the Court: 

Q. Is tliat not tlio fact, ^Mr. Foster? A. I was in Florida 
—I will state the specific dates—from early 1926 until 
August of 1926; the balance of the year I was in Washing¬ 
ton most of the time. 

Q. Did you have an office down there? A. I had desk 
sjiace and was making income tax returns and things of that 
sort; 1 was not qualified yet to practice law. 

Q. When were you admitted to the bar! A. In 1927. 

Q. What time! A. The first of the year. I was there 
during the larger x)ortion of the time in the year 1927. 

Q. Then, you were there the larger portion of the year 
1926 until late in 1927! A. From August 1926, during the 
balance of that year—(p. 103) 1 was here most of the time. 
Does that answer your question. 

Bv i\Ir. Stafford; 

% 

Q. Did you have any office in Washington during that 
time! A. 1 had an office address, but maintained no office. 

Q. You didn’t maintain an office in Washington at all, did 
you, from September 1925 until down into 1928! A. No. 

Q. Only desk s])ace! A. I had available office facilities. 

Q. You had a place to which your mail could be sent! A. 
I had a ])lace where I could dictate to stenographers and 
could transact anv business that I had here, which I often 
did. 

Q. Did you pay any office rent to anybody in Washington 
during that time! 

Mr. Foster; I think that is immaterial, Your Honor. 

Bv the Court; 

m' 

Q. Well, you did, didn’t you? A. Yes, I did. 

Bv Mr. Stafford; 

* 

151 Q, How many months! A. I don’t recall. 

Q. Are you practicing law in Washington now. A. 
I am employed in the Legal Department of the Veterans 
Bureau, in the Adjudication Service—it is called. 

Q. Then your answer to that question would be “No”, 
would it not! A. I think that is as specific as I can make it. 
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(p. 104). Witness furllicr stated that Mrs. Foster^ one of 

the ])laintitTs named in the Bill, was not attending th^ trial. 

i 

(p. 105). Thereupon the plaintiff introduced plaintiff’s 
p]xhibit No. 28, being a pamphlet containing the decision of 
the Mixed Claims Commission, United States & Germany, 
on War Risk Insurance claims. | 

I 

Defeuadi11 ’.s Testimonij. \ 

\ 

) 

I 

I 

Thereupon the defendant, to maintain the issuej on his 
jiart, called as a witness John H. Tabb, who test|ified as 
follows (p. 106): I 

That he lived at 2151 California St., Washington!, D. C.; 
that he was acquainted with the plaintiff, Foster and the de¬ 
fendant, Williams; that during practically all of 1922, he 
had offices—a i-oom in defendant’s suite of offices, COl South¬ 
ern Building, (p. 107) that there was a Mr. Foster hnd Mr. 
Patterson in the office during that period. Thereupon the 
witness was asked whether he had occasion to obsei^ve any¬ 
thing with respect to ])laintiff’s attendance in thie office, 
whetluM' it was i‘(‘gular or iri*egular, whereupon plaipitiff ob¬ 
jected to tlu* {|uestioii, the qiU'sfion was overruled,! and an 
exception noted, and the witness answered as follow^: That 
the witness had (piite a strong feeling that plaintiff was 
rather ir-egular; that witness had just started to practice 
and was wishing he had something to do and that iit made 
a big impression on him that an attorney who had sopiething 
to do was not doing it; that witness’s feeling was that Mr. 
Foster would come in around 12:00 or 1:00 o’clock, some¬ 
times he would be there in the morning, and that in fact 
witness’s feeling was that it was—he dropped in the office 
once in a while; that when witness first went ther^ he had 
a feeling that ^Ir. Foster was fairly regular and that later 
on he became very irregular; thereupon the| witness 
152 was asked whether he ever had occasion to | observe 
anything in regard to plaintiff’s condition for work 
when he was there, to which the plaintiff objected] the ob¬ 
jection was overruled and the exception noted andjthe wit¬ 
ness proceeded to say: I 

A. Why, yes, sir. I had seen Mr. Foster come |in when 
he looked like he had had quite a strenuous evefiing the 
night before. I 
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(p. 108) Q. Did you see that on more than one morn¬ 
ing* A. I i^uess so: I sliould say it was (piite a reg'ular 
oceiinvuee—T do not mean every morninii-, hut (piite a regal¬ 
ia r occurrence. 

(^. Did Mr. Foster ever discuss witli you on these occa¬ 
sions as to wliat occ^iipied his time when he was not in the 
ollice ? 


!Mr. Foster: Your Honor, I object to all of this line of 
questioning*. 

The Court: Overruled. 

Mr. Foster: Exception noted. 


A. Not a discussion. Mr. Foster would come in and quite 
often as he would come in he would sav: ‘‘I had a big night 
last night.'’ I would not say it was a discussion, as he just 
came in the office and made that remark. He didn’t feel 
like working but that was a rather regular occur-ence. All 
this was some vears ago and it is rather hazv to me. I 
would not want to say positively but that impression was 
made ui)on me. 

Upon cross-examination by Mr. Foster, the witness testi¬ 
fied as follows: That his recollection was that he knew ]\Ir. 
Foster before he went into defendant’s office although he 


was not (piite positive: that at one time he was in the War 
Department: that he thought he knew plaintiff probably 

one vear or two vears before witness went into defendant’s 

•> • 

office: that then tlie witness had lieenawav from thecitv fora 

• • 

vear and tliat liis recollection is that he came back and found 
plaintiff in defendant’s office; that upon being asked 
whether or not the feeling he had of irregularity on the part 
of the plaintiff was just a recollection, that the times the 
plaintiff showed up late, he replied in the affirmative; (p. 
109) tliat plaintiff’s i-regularity did not go to the extent as 
to lead tlie witness to believe that he did not work in the office 
at all; that the plaintiff was fairly regular there, but some¬ 
time came in late; that what he meant by saying that 
153 tlie ]daintiff looked like he had had a strenuous 
evening was that he had blood shot eyes, sort of 
blood shot eyes sometimes; and upon being asked by the 
plaintiff just how plaintiff looked when he came into the 
office, the witness replied: 


A. Well, I had seen you come in and probably what I have 

said would have been more influenced bv what vou would 

% 
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say when you came in.” and then the following quesiftion and 
answer followed: i 

Q. It was wliat I said about the night before; tljat I had 
a devil of a night last night; I feel like I can’t do Anything 
tills morning; I was on a party last night. Did yoh once in 
a while tell me vou had been out the night before ? ! A. Yes, 

sir. I 

] 

(]). 110). The witness further stated that he i did not 
believe he had ever seen defendant when he looked like he 
had been out the night before; that the defendant never said 
anything about it; that the witness’s recollection is that 
defendant was quite regular; and at the time defendant was 
having trouble with his eyes; that witness discussed this 
(‘ase with defendant about two months or three months prior 
to the time he was testifying; that this discussion took place 
as a result of the defendant calling witness up an'd asking 
him if he would come bv defendant’s office, which! the wit- 
ness did, and at which conference the defendant asked wit¬ 
ness what his impressions at that time had been; aiid there- 
u])on the following proceedings took place: | 

i 

Did he tell you he wanted you to testify for thej purpose 
of showing that my attendance was irregular and tljiat I was 
not much good there in the office ? A. He told me—am not 

even clear what the suit is all about- | 

Q. (p. Ill) (interposing): Was that or not thelpurpose 
for which he stated vour testimonv would be asked? A. 
Yes, I think it was. I 

i 

I 

-Mr. Foster: That is all. | 

i 

Upon redirect examination by Mr. Stafford, the 
134 witness further testified as follows: 

Witness, upon being asked whether he wa^ making 
the same statement on tlie stand that he made in his inter¬ 
view with the defendant, before the witness answered the 

^ I 

court said ‘never mind that’. | 

Upon recross examination l)y ^^Ir. Foster the witness fur¬ 
ther testified as follows: That he had seen plaintiti off and 
on irregularily since 1919, and had knowm somethiug about 
what plaintiff was doing, and upon being asked whe^:her wit¬ 
ness considered plaintiff as a drunkard or reprobatp replied 
in the negative, and upon being asked whether witness con- 
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sidercd plaintiff a man of dissolute character or anything 
of that sort, answered in the negative. 

(p. 112). Thereupon Ashby Williams took the stand in 
his own behalf and testified as follows: 

That he was the defendant in the case; that he began prac¬ 
ticing law in IbOb at'Koanoke, Virginia, where he continued 
to practice until 1017; that in ^lay, 1917, he entered the 
Arniv; tliat after he'came back from France he was a mem- 
ber of the Board of Contract Adjustments of the War 
Department, which ])osition he left on June 30, 1920, when 
he opened a law office in the Southern Building, Washington, 
D. C., (]). 113) and'that he has maintained a law office in 
AVasliington, D. C., ever since, at 335 Southern Building 
from Julv 1 to {)ctol)er 1, 1920, at Suite 601 Southern Build- 
ing from October 1,1920 to July 1,1926, and since the latter 
time at Suite 70, Bust Building; that in the early part of 
1922, witness had suffered from an exploding shell and had 
cataracts and they had developed considerably with the 
result that witness was not able to read except with a magni¬ 
fying glass; that witness met the ])Iaintiff, he thought, in the 
S]:)ring of 1920 or 1921, and saw him from time to time until 
entering into the agreement of April 4, 1922; that at that 
time the ])laintiff was in the Bureau of Internal Revenue; 
that at the time of entering into the agreement of April 4, 
1922, witness had had a partner by the name of Major Hunt, 
a man about witness’s own age, who had decided to go to 
New York. He had been Mavor of Cincinnati and a member 
of the Railroad Labor Board. Witness was especially in 
need of a voung man to assist him not onlv on account of 
his eye trouble but for general purposes; that under these 
circumstances witness entered into this contract of 
155 April 4, 1922, with plaintiff; that plaintiff was a tax 
expert, who had had no experience in the practice of 
law as witness understood it; (p. 114) that the plaintiff had 
been in the Internal Revenue Bureau and witness thinks he 
said he had been m the War Department for a while; wit¬ 
ness's purpose was to get a young man who could assist him 
in matters that might come in and who especially would be 
of service in tax matters; witness drew the contract in the 
form of a letter to plaintiff, wdth the request that he indicate 
whether or not it was right, and witness thought he was 
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very careful to make it apparent that witness wa$ to be in 
cliarg-e of the office; the plaintiff was a much younger man 
than witness and had had no experience in the practice of 
law; that witness and plaintiff had the name of ^Villiams 
& Foster ]nit on the door and secured stationery |vith that 
name on it and things of that sort; that the lease wgs in wit¬ 
ness's name; that witness and plaintiff bought some furni¬ 
ture jointly, two or three pieces, each paying for liis share, 
wliicli sui)])lemented what witness had in his office; that 
shoi-ly thereafter witness and plaintiff took a trip to Detroit 
and (diicago; that witness had some clients out t^iere and 
took i)laintiff along to introduce him; that in running the 
office witness paid all the bills, kept the bank accoipit in his 
own name, paid the rent, paid the stenographer, Icollected 
a.ll the fees that came in, rented out some of the othbr rooms 
to other jie/ple, and, as provided in the contract, l^ept com¬ 
plete control of the whole business; I 

Witness stated further that he could not recall ivith anv 

• 

degree of distinctness the various matters witijiess and 
])laintiff handled during the summer of 1922; th^t he did 
remember he and plaintiff had the case of Harry jSpear v. 
the War Department which took up a great deal| of their 
time; that witness and plaintiff had on hand two jor three 
tax matters on which they did some work; that th^ biggest 
thing witness and plaintiff became interested in I was the 
fact that there had been approved a treaty with (^ermany 
providing for the creation of a Commission for |the con¬ 
sideration of claims to be tiled against Germany; that plain¬ 
tiff was mistaken in his testimony in claiming credit 
156 for the origin of the War Risk Insurance! claims; 

that Colonel Wise with whom witness had s|erved in 
France and on the Board of Contract Adjustmeiit in the 
War Department and who had an office on the flobr above 
witness’s office, had originated the idea of thesp claims 
against Germany and that on November 18, 1922,| Colonel 
Wise addressed a letter to witness and plaintiff |(p. 116) 
which provided that in consideration of Colonel Wise origi¬ 
nating the idea of War Risk Insurance claims agai|nst Ger¬ 
many, witness and plaintiff would pay him 25% of all the 
fees collected, if any, in such cases; that the letter from 
Colonel Wise meant that he had originated the idea other¬ 
wise witness and plaintiff would not have been paying him 
anything on claims of that nature. I 
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IVitiiess further said that after the matter of German 
claims came up with Colonel Wise, contact was established 
with people witness knew and that plaintiff also got in 
touch with some people he knew at various })lace-, with the 
ultimate result that a great number of claims v. Germany 
(p. 117) on War Kisk Insurance, he thinks about 150 claims, 
aggregating about $11,000,000, were secured; that in com¬ 
municating with friends and associate counsel there were 
procured also six claims of ship sinkings or i)roperty 
losses, which were afterwards allowed: 

Witness further stated, in answer to the statement made 
by i)iaintiff on the previous day, that difficulty arose as a 
result of a discussion in regard to the fee in the Ball mat¬ 
ter, that as a matter of fact Mr. Ball came to witness with, 
or in pursuance of, a letter of Mr. Cline, a lawyer of De¬ 
troit; that he did not come to the office until April 4, 1923, 
at which time he had a little case in which he had been sus¬ 
pended from the Treasury Department; that the difficulty 
between witness and ijlaintiff which occurred in February, 
1923, did not occur as a result of a controversy in regard 
to the fee in the Ball tax matter. 

Witness further said that the Berlin Treatv was ratitied 
in the Summer of 1922; that after he and plaintiff got into 
the matter, after it had been taken up with Colonel Wise 
around Xovember, 1922, the plaintitf and witness were very 
busy during the remainder of that year in connection with 
German claims; (p. 118) that witness had no com- 
157 plaint to make of plaintiff during the time he was 
with witness during 1922, because there were 140 or 
150 of these claims to file, and the time limit for filing these 
claims was December 31, 1922, and witness and plaintiff 
were busy filing these claims, and plaintiff conducted him¬ 
self in a very satisfactory way up to December 31, 1922, 
but that plaintiff, liowever, the witness stated with regret, 
then began to drift. Thereupon the following occurred: 


Mr. Foster: Your Honor, I object to that line of testi¬ 
mony. It is an effort to besmirch the general character of 
the Plaintiff, and 1 cannot see that it is relevant in view of 
the- 

The Court (interposing): I understand the position to 
be now that you breached the contract ? 

Mr. Foster: Yes, Your Honor. 
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I 

The Court : I suppose he must testify as to lhe| grounds 
of the breach. I 

^Ir. Foster: If the contract was a contract ofj employ¬ 


ment, it may be relevant to show the amount of work done, 
or the attendance, but I can’t see any relevancy to|it if it is 
a partnership. It is well settled in the case of ^Vmbler v. 
Whipple in the Supreme Court. If they are partbers and 
there is gross neglect of duty, while it may offer; grounds 
for a dissolution upon such terms as equity might impose, 
yet, where the partnership has already been disssolved or 
expired by its own terms, you can’t on that ground come 
in now and sav it was breached, six vears later, i 

The Court: Mr. Stafford, what is your position about 
that? I 

Mr. Stafford: We are here in a Court of Equity! (p. 119) 
where everything can be gone into and as explained yester¬ 


day before this thing reached an acute stage it watj; so near 
the end that it was allowed, so far as the evidencje is con¬ 
cerned, to go on until this thing had expired, but that does 
not alter the fact. This is a Court of Equity and wb can not 
have this thing without having the other thibg. This 
158 idea, I should say—right at the beginning—this mat¬ 
ter of law—that is, the partnership—begs tljie entire 
(luestioii because 1 claim it is not a partnership. JI should 
certainly want to be heard on that before Your Hjonor de¬ 
cides that it was a partnership. Plaintiff has stated at con¬ 
siderable length- 

The Court (interposing): I still don’t get tjie legal 
grounds. Was this an employment or a partnership? The 
fact is he permitted it to terminate by its own terbis. 

Mr. Stafford: That is correct. We don’t admit jthat; we 
simply admit that it was allowed; that he was ejected from 
the ofiBce, but we claim it was presented to him at tl^e time— 
in February 1926—in the form of a letter that he wanted 
another arrangement made and that was before tliat thing 
was had at all. He was told then that the agreement had 
been breached. 

Mr. Foster: Your Honor, there is no testimony to that 
effect. I 

The Court: Before you get into the question of ]|)reach— 
if it is a breach—we will take the testimony. 

(p. 120) The Witness: The contract itself expressly pro¬ 
vides that it is for one year unless breached. i 
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Tlio Court: Suppose you show iiio wliat you did with re¬ 
spect to the alleged breach before you go into the cases. 
He Sciys it did not terminate or breach, but that you per¬ 
mitted it to expire by its own terms. 

Mr. Stafford: Then, I will ask that particular question 
first. 1 will withdraw the (piestion that has been objected 
to and ask this question. 

By Mr. Stafford: 

Q. AVhat, if anything, did you do with resj^ect to the 
breach of this agreement bv Mr. Foster ? 

Mr. Foster: I object. 

The Court: As to terminating the contract ? 

Bv the Court: 

Q. Did you undertake to terminate this contract be¬ 
cause of the breach bv ^Ir. Foster? A. I did. 

Jot) Q. You wrote him on the subject? A. I did. 

The Court: Bet me see the letter. 

Mr. Stalford: It is the letter of February 26, 1922. 

(Counsel hands letter to the Court.) 

The C^ourt: Was there any further correspondence? 

Mr. Stafford: No further correspondence. Your Honor. 

The Court: Did he answer it in writing? 

Mr. Stafford: No; he did, otherwise. 

Mr. Foster: May I call Your Honor’s attention to the 
fact that the next correspondence that occurred in that 
case was the letter of April 7th, which said: wfish to call 

your attention to the fact that our partnership agreement 
has expired on April 4th” (p. 121). 

The Court: That is true, is it not? 

Mr. Stafford: As far as the letter is concerned, that is 
the fact. 

^[r. Foster: In that event, if there was a breach there has 
been a waiver. 

The Court: Why is not that so. Captain? It expired by 
its own terms. 

Mr. Stafford: I don’t think, in an equity proceeding, 
whore complete justice is to be done, that that is an equi¬ 
table principle upon which to proceed. 
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The Court: I don’t think an Equity Court should simply 
try to do what it considers complete justice. We are ham¬ 
pered by rules and principles. | 

Mr. Stafford: That is perfectly true, but it is Apparent 
from the testimony which can be given here that this matter 
was regarded as a breach at the outset. | 

The Court: It does not say so in the letter. ! 

Mr. Stafford: It is there impliedly because he| says he 
wants an amicable arrangement. It is perfectly irue that 
these letters have arisen at a time when the personal rela¬ 
tions between the parties were on the basis of arm’s length. 
The Court: Does he state what he now contends, that 
there was a bre-ch of the contract? | 

160 Mr. Stafford: It was stated in conversation at the 
time; we proved that; it was not put in the letter. 

The Court: I think we should go ahead. | 

i 

(p. 122). The witness testified further as follovts: Upon 
being asked by the plaintiff whether witness kfiew that 
plaintiff took a drink before April, 1922, the witness an¬ 
swered in the affirmative; that witness had seen |i)laintiff 
drunk before that time but not in witness’s office. I 


Thereupon there was a discussion between plaintiff and 
the Court as to whether or not the knowledge of the witness 
that plaintiff had used liquor prior to entering into| the con¬ 
tract of April 4, 1922, did not bring the case witjhin that 
of Ambler v. Whipple, 87 U. S. 403, and preclude the de¬ 
fendant from introducing evidence as to plaintiff |s use of 
intoxicating liquors, but it appearing that the plaijntiff did 
not have the case at hand the discussion was not continued. 
However, (p. 123) further testimony was taken subject to 
plaintiff’s objection, and to the taking of further testimony 
the plaintiff excepted, and exception being overruled, the 
witness testified further as follows: | 

That beginning in January or February, 1923, j that is, 
around Christmas time, the plaintiff started drinking and 
he would come to the office never, to witness’s recollection, 
earlier than 11:00 o’clock and frequently 12:00 and 1:00 
o’clock, and that he was frequently absent from the office 
altogether; that that was not just during the Christmas 
holidays; that during the Christmas holidays plaintiff was 
fairly good because there were a lot of claims to| be filed 
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before January 1, 1923; that after that he laid down and he 
frequently came to the office in shape not to do any busi¬ 
ness; 

Thereupon the followiipc: occurred: 


Bv the Court: 

* 


Q. What do vou mean bv that ? A. I mean he was 


o-roii'ew. 

Q. Was he not under the influence of liquor at the time, 
or simply showed the effect of the day before? A. He was 
affected by what he had taken the day before, but 
101 the ])arli(‘uIaB instances 1 had in mind was, (irst, 
£>'ettin,ii‘ at the office late, and the other was his ab¬ 
sence from the office od account of drinking. On tlie ques¬ 
tion of his late hours, he took issue with me on the ground 
that he could get to the office at a late hour and do as much 
work as the average lawver could who got to the office at 
an early hour. That had been my tn-actice and I did not 
subscribe to it. In fact, I talked to ^Ir. Foster on a number 
of occasions and told him my experience in the beginning of 
the practice of law. 

Q. Hid he object? A. Xo, sir. 

Q. He was doing his work; he did not have to take woflv 
home, did he? A. Xo. 


Q. Hid he stay late to make up for the late hours in 
arriving? A. He mav have staved there a few times after 
5:00 O'clock; I think I did leave him there some times, but 
usually he left around 5:00 o'clock. 1 am s])eaking now 
of February 26th. On the question of his drinking, he was 
as penitent as he ^always was. He would swear he was 
going to reform. This letter of mine of Februarv 26th was 
only a polite way of seeing if the matter could not be ad¬ 
justed. Hr. Foster was in the next room to me and our 


personal relationships had always been very pleasant and 
were then, in fact, and never past the stage of discussion. 
T was compelled, for the reasons I have just stated, to ask 
him to leave and Hr. Foster refused to get out. 

Q. Hid you tell him that the contract was terminated? 
A. Yes, I told him he had fallen down on the job and that 
the office expense amounted to $375 a month and that I 
could not afford to keep him there occupying space. He 
was very agreeable but did not get out. 
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Q. You considered lie breached the contract and that the 
conlracl was at an end because of the breach? A. I did. 
Your Honor, I used tliose exact words. I said that in sub¬ 
stance to him. I sav that Mr. Foster’s relations with 

♦' I 

1G2 me had been very pleasant and that was | only ^six 
weeks from the time that the thing expired by its 
own terms any way, so I waited until April 4th and when 
A])i'il 4th came he still stayed. That was the occasion for 
the letter T wrote him on April 7th. | 

The Court: Let me see that letter now, Mr. Stafford. 

’ I 

I 

(Counsel hands paper to the Court.) | 

I 

Bv the Court: | 

(^). You say: ‘H think, in the interests of defpiiteness, 
the fact that our partnership agreementj expired 
on Api*il 4, D2.‘>, should be noticed.” A.|Yes, sir. 

Q. I see. A. All my letters were very Ipolite to 
!Mr. P\)ster. | 

Q. IVell, of course, the proposition I have to consider is 
whether you didn’t waive any claim that you h^d to ter- 
njinate the contract because of its breach, and,| did not, 
yourself, ])(M'mit it to expire by its own terms, by |)peration 
of tinn‘? A. If .Mr. Foster had been located somewhere 
else, there would not have been any doubt about ft, but he 
was plivsleallv in lliat office, and the onlv wav t(^ <»-(‘t him 
oiil would liav(‘ b(‘(ni to (‘j(‘('t him. | 

Q. Don’t you suppose he would have gone if yoit had told 
him. A. I told him he could not stay there any linger. 

0. But he continued to remain? A. He continifed to re¬ 
main and finally because he was not very well pff finan¬ 
cially, I let him stay there until May 1st, and clnjirged the 
overhead to the firm. 

(]). 12()) Q. You could have covered it by writing to him 
stating that the contract was breached by him and|that you, 
therefore, terminated it, even if you did not rejfuse him 
permission to come into the office physically? i A. That 
would not have Ixhui the natural thing to do in thqse offices, 
with the other lawyers in the other offices. I \^ould not 
do that because of the pleasant relations betwedn us. If 
he had been in another office, T probably should liave done 
that. I 
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Tlieroiipoii the witness testified as follows: That the 
name of Williams & Foster was used as a matter of con¬ 
venience, and that witness had received this suggestion 
from some friends in Xew York who had a firm name under 
the same circumstances; that witness never told the plain¬ 
tiff that he was not a partner; (p. 127) upon being re¬ 
minded that he used the term “partnership’’, in his letter 
of April 7, 1923, the witness replied that he used that ex¬ 
pression all the way through, it was a convenient way to 
liandle the business, otherwise witness would have 
164 been compelled to say “our agreement”, and that 
plaintiff* and witness did not deal with each other 
legalistically; that witness never told plaintiff that it was 
not a partnership but he was careful to preserve control 
in himself. 

(p. 128) The witness testified further as follows; that at 
the time plaintiff left witness’s office May 1, 1923, witness 
could not sav definitelv that there was anvthing said about 
the dis])osition of the cases then on hand; that the tax mat¬ 
ters, the only ones in which plaintiff was rendering witness 
any assistance, were kept in witness’s office except, witness 
tlioughl, two of them, the United P^'iiel & Supply (^o. and 
the Coane ( Note.— The w’ord Calhoun is obviously an error) 
cases, wiiich w^ere turned over to plaintiff; that nothing w’as 
said, according to witness’s recollection, about the German 
claims cases; that in 1923, these German claims w^ere very 
doubtful either with respect to their allow’ance by the Com¬ 
mission or their payment by Congress; that witness does 
not think either the witness or the plaintiff thought very 
much about them; • that at any rate at the time plaintiff 
left witness’s office all of those cases w’ere cases from wit¬ 
ness’s owm clients or witness’s own friends and associate 
counsel; that w’itness had them in a locked cabinet, the same 
cabinet that was in the Courtroom at the time witness was 
testifying; that the key was in the stenographer’s desk, and 
plaintiff had free access to it; that plaintiff had desk room 
in tw’o or three different places, and had no w’ay of keeping 
cases, and even if he had, witness w’ould not have turned 
these cases over to him because witness w’as responsible 
for them; (p. 129) that according to witness’s recollec¬ 
tion the powers of attorney in all the German claims were 
in witness’s name, except the Philadelphia claims in which 
there w^ere powers of attorney running to witness, and or 
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Air. Sinytlie of Charleston, South Carolina, and or Air. 
Lone: of Philadelphia; that if there were any powers of 
attorney in plaintiff’s name witness did not recalj it; that 
in fact witness thought a printed form of power of attorney 
was ^prepared, showing the name of AVilliams of | the firm 
of AVilliams & Foster. i 


!().') Witness further testified as follows: that in Feb¬ 
ruary, 1923, after witness had talked with [plaintiff, 
plaintiff in speaking to witness with respect to the prospect 
of a position in the Bureau of Internal Revenue Stated to 
witness that he had tried to get his job back, to which ques¬ 
tion and answer plaintiff objected, the objection y-as over¬ 
ruled, and the exception granted; and that at that time in 
February, 1923, plaintiff told witness he intended to get 
back his position in the Internal Revenue Bureau;| (p. 130) 
that after January 1, 1923, with respect to the handling 
of these cases, while plaintiff had a very bright riiind and 
is an expert in investigating anything to the limit^ if he is 
sober, and if there is someone behind him to make him do 
it, plaintiff lacks the capacity of taking hold of y matter 
and assuming responsibility, answering corresjbondence 
and doing the investigating and the handling of it to the 
satisfaction of the client, and that was the troubl0 witness 
had with him; that in the tax matters witness couldjget hold 
of plaintiff* and discuss them with him and take sonbe action 
or get him to take some action, and that when ii became 
necessarv on some occasions to take some other action in 


• • • I 

that case witness would get hold of plai-tiff again, |if neces¬ 
sary; that frequently witness had great difficulty |in doing 
that; that it was sometimes very hard to find plaintiff;’ 
that so far as witness was concerned after about January 
of 1923, for reasons witness has already stated,| witness 
could not trust plaintiff to handle any matter by! himself. 

The witness thereupon stated that he would !take up 
briefly the various claims and what disposition w!as made 
of them, whereupon the following occurred: j 


j 

Bv the Court: I 

*• 1 


(). (Inter])osing.) First, have you anything to s^y about 
what agreement was rea-hed as to the distribution of the 
fees to be received in the cases? A. There was!not anv 
agreement. j 
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Q. These letters would seem to indicate it. A. I want to 
make this explanation: ^Mr. Foster was in the next rrom 
dictating letters to Mrs. Walter and bringing them 
166 in to me (p. 131). 

Q. I mean the correspondence between you and 
him. A. There was no understanding, none whatever. At 
the time I was receiving these letters from Mr. Foster, I 
war reading with a little round glass in one eye and I did 
not read all of ]\lr.. Foster’s letters. I just got the gist of 
them and wrote an answer. Not until sixty days ago did 
1 ever read that letter of June 9th. I made no answer to 
it, and had no understanding with him about what was 
to ha])i)en to those German claims. 

T1k‘ ('ourt : Which one is that; is that the memcorandum 
(indicating) t 

Mr. Statford: You called attention to it yesterday. 

The Witness: It is the letter of June 9th. 


(Witness hands letter to the Court.) 


Mr. Stafford: I want him to finish his testimonv and then 

* 

we have two other witnesses. 


By the Court: 

Q. ] liad in mind the memorandum he gave you, I think. 
A. W(‘ made no agreement. Your Honor. 

Th(‘ Court: This memorandum of April 28, 1923, is the 
one 1 had in mind.” (the memorandum of A])ril 28, 1923 
is ])laintiff's exhibit No. 9). 

(p. 133.) Tlie witness upon being asked whether there 
was any response to the memorandum of April 28, 1923, 
said that there was no answer, and contlhued by saying 
that the claims involved were classified as follows: first, 
war risk insurance claims, next, German claims contested 
and disallowed, next, German claims contested and allowed, 
and next, miscellaneous claims. 

(p. 134.) Thereupon the (’ourt asked the purpose of the 
witness’s line of testimony in regard to the various cases, 
Mr. Stafford replying that it was for the purpose to show 
the set up of the business at the time the agreement was 
terminated and what had become of it since, the plaintiff 
stated that he had no objection, the court asked if there 



I 


ASHBY WILLIAMS VS. R. M. FOSTER ET AL. | 145 

I 

were not some understanding as to what should | be done 
wdth the specihc fees, whether they did npt agree 
167 that it should be divided 60-40, and" did the witness 
not divide it that way for several years, to which 
Mr. Stafford replied that these divisions were for the small 
fees that came in immediately afterwards, and that all of 
them were tax matters, whereupon the court adrponished 
the witness to ^‘cut this as short as vou can’’ and| the wit- 
ness proceeded to testify as follows: | 

That in the War Risk Insurance claims—there ivere 110 
filed, there was a decision rendered on November 9, 1923, 
disposing of all of them unfavorably; that the! German 
claims which were decided and disallowed were the| Frances 
Jehl, the Kleinert Rubber Co., and Sprague & Co. cases; 
that in the first one of these disallowed cases witness w^rote 
36 letters and the plaintiff none; that the Francis Jehl 
case was contested for several years and not disposed of 
until December 20, 1928, and then disallowed, an^. that it 
was prosecuted after the plaintiff went to Florida to live; 
that (p. 135) the Kleinert Rubber Co. case was corre¬ 
sponded in until July 26, 1928, and disallowed, and in that 
case witness wrote 8 letters and plaintiff one; Ithat the 
Sprague & Co. case was prosecuted and disallowed, plain¬ 
tiff writing one letter and witness 12; witness | testified 
further as follows: that with respect to the German claims 
that ^v^ere allowed there was the Bemis Brothers |Bag Co. 
case in wdiich the power of attorney ran to witness, that 
in this case plaintiff wrote one letter and witness twrote 22 
and prosecuted the case throughout, and that the base was 
settled for $7,500.00 while plaintiff was in Floridd and the 
award was entered in February, 1926; that tlKjre were 
many exhibits in this case; that in the case of S. W.j Bridges 
& Co., only two letters were written before plaintiff left 
witness, and after the separation witness wrote 1$ letters, 
the pow’er of attorney was in witness’s name, tljie proof 
was not called for until December 20, 1923, andi witness 
om August 6, 1926, procured authority to comprorhise; that 
this was a port of refuge case; that plaintiff was iii Florida 
when that ease was disposed of; that witness siettled it 
with Mr. Widdifield and Dr. Von Lewinski, the | German 
Agent, long after plaintiff went to Florida; (p. l|36) that 

10—5564a ! 
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the Cummins case embraced two cases, Albert D. 
168 Cummins and Howard Compton, owners of the 
scliooner ‘Mohn Twohy'’; and the next case in this 
class was the McDonald case; all these cases being Phila¬ 
delphia cases; that the contract in all the Philadelphia 
cases was made by Mr. Long of Philadelphia; the fee ar¬ 
rangement was secured through ^Ir. Buist of South Caro¬ 
lina and the fee arrangement was 3/9 to Long, 2/9 to 


Buist, 2/9 to Sinvthe and 2/9 to witness; that in regard 


to those cas(‘s witness stated that 


plaintiff wrote only two 


letters and that these were form letters. 


and that witness 


wrote 84 letters, had constant 


interviews with the x\meri- 


can Agent, made two trips to Pliiladel])]iia on tlie ])roseeu- 
tion of the claim against Germany, and tiled all the ])roof 
tliat was secured from .Mr. Long of Philadelphia, and his 
secretary, ^liss Taylor. 

And the witness testified further as follows: that when 


the Act of Congress was passed in 1928, it authorized th(‘ 
payment of these claims; witness ])repared applications for 
])ayment of the money with request that the checks be sent 
in witness’s care so as to protect the fees: that the claim¬ 
ants, however, changed these ajiplications and requested 
the Treasury De])artment to forward the money directly 

to them: that it became absolutelv necessarv to file suits 

• » 

against the Philadelphia claimants, and suits were filed in 
the Supreme ('’ourt of the District of Columbia and the 
officials of the Treasury Department; that witness per¬ 
sonally prepared the Bills which took considerable time 
because there had! been no other Bills brought of this 
nature under this Act of Congress; (p. 137) that these 
suits wore brought fin the name of Williams, Long, & Buist, 
it may have been Smythe, Williams, Long & Buist; that 
settlement of these cases lasted through the Summer of 
1928; that in connection with the settlement of these fees, 
witness made two i trips to Philadelphia, Mr. Buist made 
two trips from Charleston and Mr. Long made four trips 
from Philadelphia; and Mr. F. E. Scott, a member of the 
bar, handled the matter for Messrs. McDonald & Cummins 
and Mr. Splain, another member of the bar, handled the 
Compton end of it; that finally witness and his associates 
in these cases made a compromise by which the fee 
169 was reduced, but all these parties filed applications 
with the German Claims Commission to reduce the 
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fees by a horizontal cut; witness charged against! plaintiff 
15% of the amount coming to him out of those Phiiladelphia 
fees, which was for about six months service; (p. 138) that 
witness believed if he had not taken the action above 
described, the fee in the Cummins case would h|ave been 
lost altogether, but that recovery could probably liave been 
had against McDonald, which meant suit in Philadelphia; 
witness testified further as follows: that in the Reigel Sack 
Company case witness wrote 68 letters and the I plaintiff 
none; that that was a case that came to witness! through 
General Edgar of Detroit; that that was the case in which 
the biggest fee was received; that Mr. Foster wrote only 
two letters in this case which were form letters \\{ritten in 
December, 1922; that the contract was in witness’s name 
and the power of attorney also; that in this case the plain¬ 
tiff, after February, 1923, did nothing whatever^ except, 
that the plaintiff went with the witness on one occasion to 
the i\Iixed Claims Commission to attend a conferejnce with 
Dr. Von Lewinski and Mr. Edwards which resulited in a 
tentative agreement as to the amount to be paid foij the loss 
of goods on the steamship ‘‘Yeddo’’ and the goocjs on the 
steamship “Langston HalF’; that immediately after that 
conference and before witness had gotten authority from 
the clients to accept the proposition, plaintiff jwent to 
Florida, and wrote witness from there; (p. 139) tliat there 
was another part to the Reigel Sack Co. claim involving 
loss of property on the steamship “Sturmfels”, a' German 
ship which had put into a port of refuge upon the;declara¬ 
tion of war; that this was a very doubtful claim, and was 
for -23,000.00; that the file in the case shows thati witness 
dictated all the correspondence, except two forni letters 
which were written by plaintiff in 1922; that j witness 
secured all the proof and carried on the conferences with 
the clients’ agent who came to Washington. ! 

Witness testified further as follows: that in regai|d to the 
case of Walker Armstrong & Co. there was a letter origi¬ 
nally written to witness personally by Adams & 
170 Adams, Attorneys of Savannah, Georgia; | that in 
December, 1922, witness and plaintiff filed informal 
claim with the Mixed Claims Commission so as to lireserve 
the rights of their claimant; that nothing whatever was 
done in this case up to Mav 24, 1924; that at that time the 
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client had not yet decided to prosecute the case for the 
reason that thev had made some statement somewhere in 
the Bureau of War Risk Insurance that the ship was worth 
$100,000 whereas tlie claim now made was for $242,000; 
that on !May 26,1924, witness advised Adams & Adams that 
witness thought the claim was good, after examining some 
Norwegian tables and some ship data; that witness also 
took the matter up with two naval architects in New York, 
making a trip up there for several days, which backed his 
conclusions; that on July 25, 1924, Germany admitted a 
value of $90,000, for the ship which was lost; on August 7, 
8, 9, 1924, witness conferred in New York with claimant hs 
representatives, and others; that on September 15, 1924, 
witness had conference with ^Ir. Adams in Washington on 
tlie case; that on September 20, 1924, witness had secured 
the data to tile, but not until October 2, 1924, did witness 
take up with Mr. Adams the question of fee in that case; 
(X). 140) that on October 4, 1924, witness had a fee agree¬ 
ment; on October 31, 1924, witness filed the proof with Mr. 
Ewing who represented the American Agent; that from 
that time forward it was a question of securing proof; that 
witness made several trix)s to New York, and by March 29, 
1926, the American Agent and the German Agent had dis¬ 
agreed and the case went to the Umpire; that at that time 
xfiaintiff was in Florida and remained there during the 
entire prosecution of this case; that the Umpire insisted 
upon a trial de novo, both as to Germany’s liability and as 
to the value of the ship; that witness made two other trips 
to New York securing a great volume of all the information 
over again from the Merchant Marine and the naval 
architects, and wrote a brief. 

Whereupon the following took place: 

Mr. Foster: Your Honor, if it will save any time, we will 
admit he did practically all the work in that particular case. 

The Witness: After you went to Florida. 

171 Mr. Foster: Not after. You said the proof was 
completed by September 20, 1924. I will agree you 
did practically all the work before, not after. 

Mr. Stafford: It was a trial de novo after that—after he 
left. 
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Bv Mr. Stafford: i 

I 

1 

Q. You went over there with him once? A. No, Jie didn’t 
"o with me at all. 

Q. Then he wrote two letters in that case, is that correct ? 
A. He wrote two form letters. I 

Mr. Foster: I looked up a number of authorities on that 
case, but I admit he did the majority of the work|. 


(p. 141). The witness testified further as follows: that 
on June 29, 1925, he wrote plaintiff a letter askinjg him to 
submit some authorities to Mr. Ew’inc: who was iwith the 
American Agent of the ^lixed Claims Commission; that 
plaintiff was then located in the Investment Building; that 
plaintiff did not submit anv authorities and earlv in Novem- 
her, 1925, witness found that he wrote and submjitted the 
authorities himself; that the award in that case ^v|as $167,- 
000 with 5% interest from February 22, 1915; that the final 
fee arrangement was not effected with Mr. Adams (jf Savan¬ 
nah, Georgia until 1928; that the original agreemeiit for the 
fee in that case was made on October 4, 1924; thatjthe final 
fee arrangement in that case was for 25% on the first $50,- 
000 and 20% on the balance. I 

(p. 142). That at no time did plaintiff rondei^ any as¬ 
sistance in that case. That there was a questiofi first of 
all of the value of the ship, which was determined largely 
by expert testimony, which witness secured in N^w York, 
through the naval architects, from an examination of the 
Norwegian ship list, and through various sources; that Ger¬ 
many claimed she was not liable because the Captain of 
the boat was negligent and witness had to secure from the 
Navy Department and from the British Admiralty a great 
deal of data touching the actions of the pilot and instruc¬ 
tions and other matters, and the location of the ship; that 
on May 8, 1928, plaintiff wrote witness and said: ^In vievr 
of the large amount of work which you did and the excep¬ 
tionally fortunate settlement which you fiiade on 


172 their behalf”, speaking of the Walker Armjstrong & 
Co. case. (p. 143) Thereupon plaintiff i objected 
to this line of testimonv, the court ruled it might be re- 
ceived, and the plaintiff noted an exception. The wit¬ 
ness continued: The Werkspoor case was left ove^ by Mr. 
Hunt, plaintiff had nothing to do with it and difi nothing 
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with it; AVright & Potter case was a tax matter turned over 
to plaintiff but he did nothing with it; Oklahoma v. United 
States was a claim to recover for expenditures made for 
the mobilization of the National Guard of the late war; it 
was abandoned; plai-tiff wrote one letter and witness 17; 
the ^lax O’Neal case was one secured by plaintiff and was 
for the return of money which had been lost by a Sargeant 
acting under O'Neal in the war; that in that case plaintiff 
corresponded with O’Neal about some indebtedness in re¬ 
turn for which plaintiff was to be discharged in case he took 
this case; in the letter from plaintitf to O’Neal of July 19, 

he savs: ^‘You cannot do anv worse than break even with 
•> ^ 

me on the entire proposition”, which witness stated, ac¬ 
counted for the fact that plaintiff paid the printing bill; 
that plaintiff undertook to prosecute this case in the Court 
of Claims; that on November 8,1923, he had failed to prose¬ 
cute and the defendant (the United States) made a motion 
to dismiss; that witness got Mr. O’Neal up here and took 
his testimony; (p. 144) that on August 4, 1924, Mr. O’Neal 
wrote witness saying he had been trying to communicate 
with plaintiff at the Munsey Building but could not find 
him; that O’Neal case was dismissed in the Court of Claims; 
that the Saxon ^lotor Car case was one for interest on re¬ 
fund whicli had been tentativelv but not formallv allowed, 
and was never recovered because the claimant went into 
bankruptcy; tliat the Central America Cattle case was plain¬ 
tiff’s, but nothing was done in it; thereupon the following 
proceedings took place: 

A. The Chattanooga Savings Bank matter is a claim 
which ^Ir. ^Martin in Chattanooga sent to Mr. Foster in 
January 1923. Mr. Foster, instead of trying to collect the 
claim himself against an official of the Southern Railway, 
turned it over to another lawyer whose name I do not 
think it necessarv to mention. This other lawver 
173 very soon collected the money, but refused to turn it 
over or failed to turn it over and later on ]Mr. Martin 
got in touch with me and threatened some embarrassment, 
and I took it up with Mr. Foster and this gentleman who 
was employed by the city to act got these funds turned over. 
I was forced to call up the superior officer of this gentle¬ 
man before I could get the check sent in, and when the 
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check came to me I forwarded it to Mr. Martin. tTlie firm 
of Williams & Foster collected no fee in that ca^e. Dur¬ 
ing the correspondence, I had written Mr. Martin that I 
had taken it up with Mr. Foster- 

i 

Air. Foster (interposing): Does he propose to rjead that 
letter? | 

The Court: I don’t know. Of course, the letter^ are not 
to be read; only the contents stated. If you wai^t to see 
them, YOU may. i 


By the Court: | 

j 

Q. Is there anything more about it? A. I want to ex¬ 
plain that. I 


Air. Stafford: I think he migth refresh his 
from the letter. 


req 


ollection 


Bv the Court: I 

^ I 

I 

Q. Did the suit arise over this? A. I wrote Alrl Alartin 
at Chattanooga that I had asked Air. Foster to 4^ some¬ 
thing in this case- j 


Air. Foster: Your Honor, I make the same objettion. 


By the Court: | 

Q. You wrote Air. Alartin- A. (Interposing.) I told 

Air. Alartin- | 

Q. (Interposing.) AVhat difference does it make what 
you told him? A. It is something said about AlrJ Foster. 

Q. Did it get back to him? A. Yes. AVhen I wa^ in Chi¬ 
cago, he called to my attention that Air. Foster had gone 
into the office and into the files and had gotten this file out 
and had seen this letter (p. 146) and dictated to my 
174 stenographer a letter to them, in which he made 
some slighting remark about me. When I got back 
from Chicago, I got a letter from these people saying they 
had gotten the letter from Air. Foster. I called | for the 
file and found no copy of the letter in it, and I secuiled from 
the stenographer a notebook copy of the letter Alij. Foster 
had written there in my office. Then a few days later. Air. 
Foster came into my office and I spoke to him aboiut it. 

Q. Was this before the separation? A. No, afterwards; 
it was in July. | 
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Q. In 1923, was it not? A. Yes, in 1923. 

By the Court: 

Q. State what your recollection is; you must not state the 
contents of these letters. A. I just wanted to get it straight 
on the record. 

The Court: I don’t think the contents of the letters are 
important. 

Mr. Foster: It does not agree with his statement so far. 

The Witness: If you will let me read the record, I think 
the record will set it straight. 

The Court: I don’t see the importance of that. 

Mr. Stafford: The plaintiff came to the defendant’s office 
in his absence and went into the files and dictated a letter 
and he testified vesterdav he left a copy in the files. The 
defendant testified that he did not. The onlv wav Colonel 
Williams found out- 

(p. 147) The Court (interposing): What else does he 
want to sav? 

Mr. Stafford: As far as I am concerned, that seems to be 
the termination of the matter, except that this dispute fol¬ 
lowed between the parties. 

The Court: Does he want to discuss that ? 

The Witness: I merely wanted Your Honor to know 
175 that I was justified and that in a short time after 
that—inside of two weeks—Foster came back and 
said he was sorry for it and suggested the kind of a letter to 
write to Mr. Martin and he wrote it and there was not this 
unpleasantness he speaks about. That is the only difficulty 
I ever had with l\Ir. Foster. 

By the Court: 

Q. You mean there was no dispute in February ? A. No. 

Q. But he speaks of a dispute around February in the 
Bali case? A. This February matter never got out of the 
discussion status. There was no unpleasantness. There 
was just a discussion and my telling him what I thought 
he was not doing. 

Witness said further that the Cie Auxiliere case was one 
witness had in the Interstate Commerce Commission and 
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lost; that the Edgar tax case was lost, and thereupon the 
following proceedings took place: | 


Q. I do not think you need to bother with th^m where 
there was no fee. A. May I go through the rest jof these ? 

Q. I do not see the necessity of it; it is just taking up 
time, unless they are cases in which there was 4 "dispute. 
The substance is that in a large number of unsuccessful 
cases, you continued to prosecute them and did the work? 
A. Yes. 

Q. There are perhaps eight or ten more cases you have 
not mentioned? A. Yes. ! 


The Court: That is enough for my purpose. I 
Mr. Stafford: Very well. | 

The Witness: Now, I have just one more classification. 
The witness testified further as follows: the Unlited Fuel 
& Supply Co. case was a tax matter that came tp witness 
from General Edgar of Detroit; that in this case and in all 
tax cases in which plaintiff rendered service withess paid 
him 40%; that this case is an illustration of the diffi- 
176 culty witness was having with plaintiff; (p. |149) that 
plaintiff had this file out of witness’s office!; that on 
August 28, 1923, witness wrote the plaintiff to eij:her take 
some action in these matters that clients were writing about 
or to let witness have the file; that subsequent thereto wit¬ 
ness received a telegram from the client (objectibn made, 
overruled, exception) on September 25, 1923, ‘‘Dpn’t want 
to both- you but I was wondering if you have ouirs of the 
17th and 21st regarding further information on itax mat¬ 
ter”; that these letters had been turned over to thd plaintiff 
and not answered; that in this tax matter as in jail these 
tax matters witness frequently went to the Bureau! with the 
plaintiff and took an active part in them and saw that they 
were attended to. (p. 150) that that matter was fiijially dis¬ 
posed of and plaintiff received the balance coming to him, 
that is 40% on August 2, 1924; that the Wise Tajx matter 
\vas a claim for refund generally based upon tile notion 
that the United States has no right to tax a contract made 
with a state; that matter arose in the Fall of 1^22; that 
in this particular case witness had a special understanding 
with plaintiff that the retainer would be divided 60-40, but 
the balance, if any, would be divided 50-50, because of 
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plaintiff’s special knowledge of tax matters; that in this 
case plaintiff went to Florida before the point of filing a 
test case had arrived and the duty devolved upon witness to 
prepare the declaration to be filed in the Court of Claims 
long after plaintiff’ went to Florida; that plaintiff’ was paid 
$400.00 in that case; plaintiff’ did the bulk of the work in 
that case; that this case was abandoned after a test suit had 


been brought because the Supreme Court had decided 
another matter of a similar nature adverse to the claim, but 
witness wrote 21 letters in that case and plaintiff wrote 4; 
that the original David A. Wright case was one for $93,000 
growing out of some Ordnance De])artment contracts; that 
witness prosecuted hhese claims beginning about 1920 or 
1921, in the Court of Claims; (p. 151) that after plaintiff 
came with witness the Government filed a counterclaim; 
that witness got plaintiff to do some work on this counter¬ 
claim, although it grew out of the other and became a part 
of it; that the David A. Wright case was one which 
177 came to witness from Colonel Burleigh of New York, 
who was entitled to participate equally with witness; 
that witness paid plaintiff $50.00 for his work on the 
counterclaim in this case and thought that was all he was 
entitled to; that the total fee in this counterclaim was 
$293.18; that the case of Spear v. Harriman was one 
against the War Department, and was, so far as witness 
and plaintiff were concerned, settled in 1922, although the 
fee was not collected until July 7, 1925, and plaintiff was 
l)aid 40^ thereof; (p. 152). 


Thereupon H. H. Martin testified on ])ehalf of the de¬ 
fendant as follows: That he was counsel of the United 
States, Assistant to the American Agent, Mixed Claims 
Commission, United States & Germany, and has been with 
the Commission since its organization about October 1922; 
that he was acquainted with Mr. Ashby Williams but not 
with Mr. Foster; that he had contact with Colonel Williams 
with respect to the Walker Armstrong & Co. case, (p. 153) 
and upon being asked what that was, plaintiff objected, the 
objection was overruled and an exception taken, and the 
witness proceeded to say: that the Walker Armstrong 
claim was one which involved the loss of a ship that struck 
a German mine in the North Sea in 1915; that Mr. Ewing 
who was formerly with his office handled the matter until 


I 

I 
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he left in the early part of 1926; that at about that time the 
two national Commissioners had disagreed about it he claim 
and had certified it to the Umpire; that after !M|r. Ewing 
left witness had charge of the claim while it was before the 
Umpire; that on behalf of the American claimant he con¬ 
ferred with Mr. Williams but that he did not recaU a single 
appearance by the plaintiff; that the Umpire handed down 
his decision in July 1926; that during May, June ^nd July, 
witness supposes he was in conference or in touch! with Mr. 
Williams in particular relation to that claim at leaeft a dozen 
times, writing him letters and seeing letters he \yrote, (p. 
15-t) calling on him for additional information oil various 
questions, and confer-ing with him as to the character of evi¬ 
dence that witness thought would be desirable to bave filed 
in the claim, if it was available; that he had several in¬ 
formal conferences with the Umpire discussing the case; 

that there was not a formal hearing; that thb defend- 
178 ant was not present at these conferences;!that this 
case was tried de novo before the Umpire; tfiat there 
was an award in that claim of something in excess! of $160,- 
000 with interest at 5% from the date of the sinking, that is 
in the early part of 1915. | 

Thereupon Francis E. Scott, having been first duly 
sworn, testified on behalf of defendant as follows,: that he 
was a member of the bar of the District of Colun^bia with 
offices in the ]\Iunsey Building; that he was acquainted with 
Ashby Williams, defendant; that he recalled the litigation 
in 1928, in regard to the owners of the schoonejr ^‘John 
Twohy” and the ovmers of the schooner ‘‘Francis| M”; (p. 
156) that the owners of these schooners decided to take 
advantage of the ‘^Settlement of War Claims Act|” and to 
ask that the fees be fixed within reasonable limjits; that 
defendant and his associates instituted two suits toj restrain 
the Treasury Department from paying this mon^y to the 
claimants; that the money was impounded aniji finally 
placed by agreement in witness’s hands for distribution; 
that negotiations in respect to this matter continued for 
perhaps four or five months; (p. 158) that Mr. Hinton, a 
member of the bar, was attorney of record; that a memo¬ 
randum agreement was drawn up for the distribution of 
the fees; that 33% was the original agreement ^th the 
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clients but the settlement in the McDonald case was 27M.’% ; 

The witness further said upon cross examination (p. 159) 
that a statement was made up showing how the money was 
distributed and that is contained in plaintiff’s exhibit No. 
29, which was received in evidence. 

(p. 161) Ashby Williams i*esumed the stand and in his 
own behalf testified as follows: 

That the Drving Svstems case was one from a Chicago 
firm which came to witness’s office in December, 1922; it 
was a claim for about $60,000.00 against the War Depart¬ 
ment: the War Department had offered about $4,000 and 
the client decided to go to the Court of Claims; that a 
friend of witness’s in the War Department told the client 
he ought to have a lawyer knowing something about cases 
of this sort, and the client.? was sent to witness; at 
179 the time the client came in witness was temporarily 
out of town and plaintiff discussed the matter with 
liim; that when witness returned he started in on the case; 
it was a contract involving the manufacture of dehvdrated 
potatoes for the War Department; witness wrote in that 
case about 119 letters at the outset, and the plaintiff wrote 
three letters, all of which were in 1922; witness took com¬ 
plete charge of the case and nothing was done in it before 
plaintiff left witness’s office except to file the petition in the 
Court of Claims which witness prepared; the contract was 
made in witness’s name on February 28,1923; and power of 
attorney was in witness’s name; (p. 162) it was a hard 
fought case as indicated bv 38 notations on the record of 
proceedings in the Court of Claims; witness took testimony 
in Chicago on ^May 3, 4, and 5,1923, resulting in 140 printed 
pages; took testimony in Chicago again on August 6, 1923, 
resulting in 30 printed pages, and on August 25 and 27, 
1923, resulting in 44 printed pages; witness did not remem¬ 
ber whether plaintiff attended any of these hearings but 
promised to explain later; that on April 30, 1924, witness 
took testimony in Washington, which resulted in 57 printed 
pages; there were a great mass of exhibits, mtness sup¬ 
posed hundreds of them; that plaintiff’s name does not 
appear in the record anywhere; most of the testimony was 
taken in Chicago; that Mr. Lippert (note error in the tran¬ 
script), President of the claimant Company, had an epi- 
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leptic fit under cross examination, in Chicago, anji it was 
necessary for him to go to a sanatorium, and he |came to 
Washington later and finished his testimony; that plain¬ 
tiff’s name does not appear anywhere as counsel; l(p. 163) 
that Mr. Lippert came down to Washington only for the 
purpose of finishing his cross examination, that Iplaintiff 
knew nothing about the previous testimony; that t[lie other 
testimonv in Washington was on behalf of the accountant 
who had already testified in Chicago and plaintiff I was not 
familiar with that; that witness produced before this Court 
a book of proceedings in the case in the Court of| Claims; 
witness testified further that it was a very hard fought 
case; and so far as he recollects plaintiff never ,£fave any 
assistance and never offered any, but desired tcj qualify 
that by saying that it is probable that plaintjiff being 
180 in the next office to witness and coming into \vitness’s 
office at various times, witness undoubtedlv dis- 
cussed it with him but beyond that which was no ihore than 

witness would have done with a lawyer he was ndt in any 

•’ ^ « 

way associated with, plaintiff gave witness no assistance; 
that the decision was rendered in the case in December, 
1925; that the fee was $5,303.70; that witness sent plaintiff 
a check for $1,000; that after that plaintiff repeated his 
claim that he was entitled to 40% of the fee; that witness 
did not yield to this claim and never admitted it, although 
he was willing to go quite far to avoid litigation which 
seemed to be in the offing; that in that connection witness 
thought it ought to be borne in mind that litigatioh at that 
time between witness and plaintiff would have beep a very 
damaging thing, not in the Drying Systems case, because it 
had been closed, but in the war risk cases, the Re%el Sack 
Co. case and the Philadelphia cases, in which there were 
contingent fee agreement; (p. 164) that litigation would 
have upset the delicate balance of all these cases; |and that 
the extent to which witness went with plaintiff bey<|)nd what 
was reasonable was due entirely to the fact thatj witness 
wanted to avoid litigation and went that far for that pur¬ 
pose; I 

Thereupon the following occurred: | 

The Court: | 

Q. In this case, did you state that in writing ?| A. No, 
Your Honor, I do not think I did. I told Mr. Foster that 
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I thought he had received more in tlie Drying Systems case 
than he was entitled to. 

Q. AVhy did you send him a check for $1,000? A. ^Ir. 
Foster was claiming 40 ])er cent. 

Q. But vour letter came the moment vou got the monev? 
A. Yes, that is quite true. 

Q. You must have gotten the money from somewhere 
else, because yon had been paid in advance. A. ^Ir. Foster 
was repeatedly writing me about this Drying Systems case. 

Q. My difficulty, Colonel, is your statement that you say 
you thought he liad gotten more than he was entitled to, and 
yet you sent liim a check for $1,000. Why did you 

181 send him that ! A. Because he threatened suit. 

Q. I don’t think the time you sent that check 
shows- A. (Interposing.) There is nothing in my cor¬ 

respondence that suggests a legal attitude towards Mr. 
Foster. My whde policy was to avoid litigation. I didn’t 
want to come to a breach with him. 

Q. As I remember that letter, you sent him the $1,000. 
He suggested that he ought to have some adjustment be¬ 
cause, for certain reasons, 40 per cent was not reasonable, 
but the letter, to my mind, indicates that you thought that 
he was claiming more than you thought was due him. 

A. I don’t think so. I don’t think he was entitled to any¬ 
thing more. 

The Court: That is the impression I got from the letter 
and I think you ought to have it now. Maybe 3’ou can clear 
it up if it is wrong. 

Thereupon tlie witness testified further as follows: 

A. Now, if your Honor please, on August 9, 1926, when 
I wrote this letter to Mr. Foster we had this Reigel Sack 
Company case in which we had a fee of $33,000 or more; 
that is, we would get it sooner or later. The Reigel Sack 
Company case was in New York, and T also had the 

182 Walker-Armstrong case which was down in Sa¬ 
vannah. My purpose in writing Mr. Foster in this 

tone and in this way was to prevent him from disrupting 
the whole thing by suit. 
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Bv the Court: j 

•- I 

i 

Q. Had there been any talk of suit at any ti^nef A. 
There had been a persistent claim on Mr. Foster’s part 
for the full 40 per cent. | 

Q. As I understand it, u]) to this time you had paid him 
40 per cent; is this the first claim he made for thb 40 per 
cent ? A. Xo, it is not. I 

' I 

Q. In what other cases was it claimed? A. I have it 
rij>-ht here in my hand. In no case after Mr. Fc^ster left 
me did I ever pay him 40 per cent, except in the fax mat¬ 
ters in which he rendered service. I 

Q. Had you at this time paid him anything efxcept in 
tax cases ? A. There was one exception. The exception is 
the case of Spear against Harriman, in which w(^ earned 
a fee long (]). 166) before he breached this contract. 

Q. Then this check for $1,000 on August 9th wasjthe first 
payment to him of anything other than in tax matters? A. 
Except Spear against Harriman. i 

Q. Well, the fee had been earned before the separation? 

^Ir. Foster: All of the tax case fees had been (jarned— 
most of them. . | 

A. In these tax cases, Mr. Foster rendered me| service 
in these cases, even after he left he rendered service. 

The Court: I don’t want to debate about this.| I was 
trying to get to the point. I 

i 

! 

Bv the Court: 

1 

Q. Is this the first payment other than the Speai'-Harri- 
man ease and the tax cases? A. Let’s see—1925-i-and in 
the Wise tax matter I paid him $400 on July 17, 1925. 
183 Q. I don’t want to go over all these things in de¬ 
tail. You can check that up later. But my difficulty 
is—and I want to be frank about it—in reconciling this 
letter of August 9th with vour statement that vou thought 

$1,000 was more than he was entitled to- A. I (Inter- 

])Osing.) I was trying to save the situation. ! 

Q. There is nothing in this letter to show that. A; There 
is nothing in the letter to show it. If there had been any¬ 
thing in the letter, I would not have saved the situation. 
If I had written and said: ‘‘You are not entitled to ^1,000” 

i 

i 

i 


I 
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(note the error by the stenographer in saying $5,000), all 
the business would have been up in the air, and I could 
not afford it. The result was ail right. 

Q. All riglit, go ahead. A. (Continuing.) Your Honor 
understands tliat there were pending cases at the time I 
sent him the Drying Systems fee—(p. lt)7) every single one 
of them a German case—and evervtliing else at that time— 
let’s see—in August I paid liim the Drying Systems fee— 
ves, at the time I sent the Drving Svstems fee I had cleared 
up everything with him. 

Q. Except the German cases? A. Except the German 
cases. 

Q. You had contracts with all of your clients in those 
cases? A. Yes. 

Q. For the fee? A. Yes. 

Q. How could he interfere with your handling of those 
cases ? Q. Well, suppose he had brought suit and asked 
for the appointment of a receiver and had sued in Savan¬ 
nah or up there, they could have discharged it. 

Q. Is that a good theory? A. That is a good theory, but 
not good practice. ' Tliat is what I was apprehensive of and 
that is the reason whv I agreed in those German cases to 
pay him 30 per cent. 

184 The witness testified further as follows: An effort 
was started in Congress in 1925, to get these Ger¬ 
man claims paid; United States had, by agreement with 
Germany, obtained a lien on about $300,000,000, in the 
hands of the alien property custodian, and the problem 
was how to adjust these claims of Americans v. Germany; 
the efforts to this end began with the introduction of the 
Mills Bill, which was introduced in the Fall of 1925; that 
from that time on in connection with an effort witness 
made to save something on behalf of the war risk insur¬ 
ance claims, he estimates 330 pages of correspondence; (p. 
168) that witness’s efforts in connection with the legisla¬ 
tion to take care of the German claims which had been 
allowed was verv limited; witness’s efforts were limited 
to bringing the matter of the disallowed war risk insur¬ 
ance claims to the attention of such Congressmen and 
Senators as witness knew, and witness did that to the 
fullest extent possible; that the war risk insurance claims 
had been disallowed bv the Commission and witness 
thought properly so, but the same thing had happened in 
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regard to the Alabama awards; that the Alabamla, a Con¬ 
federate cruiser, had been permitted to depart from a 
British port and to sink American vessels, for wl]|ich G-reat 
Britain paid the United States $15,000,000; that;the Com¬ 
mission appointed to distribute the money paid lall direct 
losses and certain indirect losses and had soniie money 
left; that then it was that Congress provided jthat only 
those insurance Companies should be paid who cbuld show 
a net loss during the period of the Civil war, and the bal¬ 
ance of that fund was distributed to the peoplel who had 
paid war risk insurance premiums; that what wiiness con¬ 
ceived to be possible was to have Congress in | this case 
do the same thing that was done in the Alabama case, as 
wiiness did not re])resent any of the Insurance Companies; 
that witness wrote a long brief and did a gredt deal of 
work in writing letters and conferring with members of 
Congress, but the effort was unsuccessful, but lit caused 
the witness a tremendous amount of work and expense in 
connection therewith; (p. 169) witness further testified as 
follows: that speaking generally after April 4, 1923, when 
plaintiff left witness’s olBfice in the German claim^, witness 
wrote 424 letters and plaintiff 21; that of the |21 letters 
plaintiff wrote, 15 of them were brief notes of disjallowance 
of war risk insurance claims copied by the stenog- 
185 rapher; that the others were letters of tl^ansmittal 
and one was sent at witness’s request because wit¬ 
ness had left something on his desk and did no|t want to 
sign the letter; that in the case of Cummins andjCompton, 
witness wrote 84 letters and plaintiff none; iii addition 
there is a general file of miscellaneous papers Showing a 
great deal of correspondence. | 

Witness testified in regard to the contract of Qctober 14, 
1926, as follows: On one of his trips to Washington and on 
several of his trips from Florida witness called plaintiff’s 
attention to the fact, after some interest was shcjwn in the 
German claims—some likelihood of there being $ome pay¬ 
ments—that witness could not conceive for a naoment of 
his duty to pay plaintiff 40% in those cases; that witness 
had devoted at least one-half of his time for five years, while 
plaintiff was down in Florida or attending to |his other 
business; that plaintiff throughout all that time insisted that 
he was entitled to his 40%; that witness was in nb position 

11—5564a 


i 

I 
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to ^^rock the boat’^ that on October 14, 1926, after plaintiff 
had been in Washini^ton sometime, (p. 170) witness talked 
this matter over a number of times and plaintiff came in 
witness’s office on the 14th dav of October; at that time 
witness told ])Iaintiff witness thong-ht plaintiff was entitled 
to 10%; tliat plaintiff insisted he was entitled to 40% and, 
that standing on his rights, plaintiff started to go out of the 
office; th/ witness said: “Mr. Foster, you can’t expect me 
to pay you 40% of tliese cases, T will have to go to court 
first”: that plaintiff turned around from the door, sat down 
and began talking. Thereupon the following proceedings 
took place: 

^Ir. Foster: Your Honor, I do not see the relevancv of 
that contract or the circumtsances surrounding its execution 
after it has been considered as void by both parties. 

The Witness: We don’t sav it was void. We said vou 

• ft 

repudiated it. 

^Ir. Stafford: I think the onlv wav Your Honor can 

ft ft 

understand the defendant’s theory of this case is to have 
this entire story. T realize perfectly well that we are carry¬ 
ing the “laboring oar,” but T hoyie you will be patient with 
ns and let us put in the entire story and I think for 
186 that reason that the general circumstances surround¬ 
ing that matter are of the utmost importance. 

IVIr. Foster: I can’t see the relevancv of it, at all. 

The Court: You mean vou don’t want to relv on it. 

ft ft^ 

Mr. Stafford: I don’t think that is the question, but I 
think that the things that preceded it and went along with 
it are of the greatest importance in Your Honor’s making 
up his mind. 

Mr. Foster: Your Honor, this is an agreement changing 
a previous agreement as to the distribution of fees. If that 
is a fact, I can’t see the materiality of it. (p. 171). 

The Court: If it is not a fact, it is very important. 

Mr. Stafford: Mr. Foster has claimed in his pleadings 
that it is fraud andi he has charged us with fraud. For 
that reason, I think the- 

Mr. Foster (interposing)He is wrong there. I said co¬ 
ercion and duress. 

The Court: Duress is the -word. 

Mr. Stafford: He stated—if I might be permitted—he 
stated that Colonel Williams dictated “35 per cent” in his 
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presence and when the letter came hack, in some nfiysterious 
way it had been chano*ed to “30 per cent”, and that he did 
not read it. Tliat is in his Bill. ' 


Bv the Court: 

\ 

Q. I understand the situation was this: They had an 
ag-reement in which they chang’ed the division of ^he fees— 
whether it was 35 per cent or 30 per cent—I understood him 
to say he was coerced into sig-ning—yes, there njiight be a 
little fraud in addition—that Mr. Williams felt tliat he had 
to sign it under duress. A. Absolutely. I 


Mr. Stafford: The contention is- 


The Court (interposing): Let’s get our positions straight. 
I thought vesterdav that it was considered bv both sides to 
be out of the case. Xow, if I misunderstood tl^at and if 
you want to change your position, all rigltt. If you 
187 want to rolv on it. either side has a right to! relv on it 
Mr. Stafford: I desire to relv on it to the extent 

•' I 

that the story of its making be cleared up. I 

The Court: 1 understood yesterday that both| sides (p. 
172) took the position t-at it is no longer in th(^ case. If 
you now want to ])ut it in the case, I am not disposed to 
hold either one of vou to anv statement vou ibade ves- 

• «> • I • 

terdav. I 

Mr. Stafford: I will put it in the case for Your Honor’s 
consideration. | 

The Court: For the purpose of relying on it? | 

Mr. Stafford: If Your Honor please, it is necessary. 

^Ir. Foster: Your Honor, I don’t get his position yet. 
Mr. Stafford: As long as his Honor gets it, I aip not con¬ 


cerned with what counsel gets. I 

The Court: As I understand it now, vou have changed it, 
but he repudiated it yesterday and today—before I reach 
any definite conclusion—I am just trying to get Ijoth sides. 
I would much rather clear it up now. | 

Mr. Foster: Do I understand counsel now to say that the 
cowntract is valid, and that he relies upon it? i 

Mr. Stafford: I am not answering any questions. I am 
putting in that and offering it. It has already bebn offered 
in evidence. It was offered in evidence yesterday after I 
had gone over it with counsel. I am putting it in now and 
I ask the Defendant to tell the story about it. I 


i 

I 

i 
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Mr. Foster: If he wants it submitted for the purpose of 
showing the negotiations of the past at the time, I am per¬ 
fectly willing to admit it for that purpose, but I want to 
know if he relies upon it. 

The AVitness: We are relying upon your repudiation 
of it. 

Mr. Foster: But you claim it is void. (p. 173) 

The Witness: Xo, we say you repudiated it. 

The Court:, Mr. Foster, I think your request is a 
188 reasonable one, but I will defer that until we get the 
testimony before we get into cross examination. 
Before vou begin voiir cross examination, thev will tell vou 
whether thev want to relv on it or not. 

i\Ir. Stafford: Very well, that is fair enough. 

Thereupon the witness testified further as follows: 

That on October 14, 1926, on the occasion of the visit of 
plaintiff to witness’s office, as before stated, witness and 
plaintiff’ dictated the agreement of October 14, 1926; that it 
was dictated to Miss Edwina Meeks who went out and 
typed it and brought it back and witness read it over; that 
witness and plaintiff had difficulty in dictating the last part 
of it, and that plaintiff was very particular about it; that 
witness signed it and plaintiff signed it; that this agree¬ 
ment referred only to the German claims; Thereupon the 
following proceedings took place: 

The Court: Both of you in some way seem to repudiate 
it. I have some difficulty in justifying it with respect to 
either one of you. That is my impression at the moment— 
justifying either one of you in repudiating it. 

Mr. Stafford: Let me make this suggestion. Your 
Honor has sought and I think very reasonably that some 
definite position about that contract must be taken. I hope 
that you can let this examination go to its conclusion on 
direct, and then when this is over I should like to read from 
the Pleadings whatithe position of the parties is about that 
contract. 

Mr. Foster: Your Honor, on yesterday-(p. 174) 

The Court (interposing): Do you object to this sugges¬ 
tion now made? It is just in line with what I said. 

Mr. Foster: Yesterday, we proceeded entirely in our 
case in chief upon the question of the elimination of the 
contract. 
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The Court: I will follow the suggestion, but ifi I under¬ 
stand the Pleadings I will sustain the position. I don’t, 
I will call on him to state in language ^^ie can all 
189 understand what his position is. i 

Mr. Foster: You said that vesterdav and!then you 

• I 

said we consider it out, and we both said yes. | 

The Court: It is my duty to do justice on these Ifleadings. 
^Ir. Foster: The only thing is it will disrupt t|ie matter 
of procedure. | 

The Court: In that case, I might get it all the better. 
Mr. Stafford: I am perfectly willing he shouljd reopen 
his case for any purpose of that sort. | 

The Witness: Your Honor will observe that tjhe ^‘per- 
centum” and the ‘Mhirty” are written out. Tlijat would 
make it impossible to substitute “thirty-five”. | 

The Court: I don’t understand you to say thgt it was 
changed after you signed it, but he understood it ivas to be 
thirtv-five, and when it came back it was thirtv. I 

The Witness: It would be necessary to change the whole 
thing to change one thing, (p. 175) | 

Mr. Stafford: This is from the amended Bilb “That 
said writing dated October 14, 1926 (Exhibit B)| was not 
read over by the Plaintiff, Robert M. Foster, prijor to the 
signing thereof, but the same pretended to have jbeen dic¬ 
tated in his presence.” | 

The Court: Now proceed. I 


Thereupon the witness testified further as folloivs: That 
plaintiff and witness discussed this matter and witness told 
plaintiff’ then that witness was willing to go a gireat way 
with him to avoid litigation, “which is just the |thing we 
are now in”; after the contract of October 14, 1926, was 
prepared, witness signed it and plaintiff signed it,| and wit¬ 
ness gave plaintiff a copy and kept a copy himself |and then 
plaintiff took witness for a drive; that there wa$ nothing 
wrong with it. | 

Witness testified further as follows: | 

When the first small award against Germany was 
190 paid—witness did not remember whether it was the 

Bemis Brothers Bag (''o. or the Bridges Co.—wit¬ 
ness was tied up with Buist, Long, Smythe and $cott and 
with all the people in these suits about the Cummjns & Mc¬ 
Donald cases; that that was two years after thisl contract 
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was written; that witness did not look at the file; that upon 
the receipt of this first small fee witness dictated a letter 
and sent plaintiff a check for 35%; that when the other 
little award came in, it was just a few hundred dollars, wit¬ 
ness again dictated a letter to plaintiff who was pressing 
witness for money from Florida, and sent him a check for 
35%; witness stated in answer to a question as to why he 
sent a check for 35%'answered ‘‘I don't know, I didn’t look 
at the files’', and upon being asked how the 35% stuck in 
his mind, answered, “I don’t know'’. Thereupon the Wit¬ 
ness testified as follows: 


“Worse than that, when I got the Riegel Sack Company 
check for $33,000, I sent him 35 per cent of that. That is 
to say I wrote the check. On August 11th (p. 176), Mr. 
Foster came into my office and handed me this assignment 
dated October 1, 19*26, to his wife. He wanted to avoid 
meeting certain obligations he had. He folded that paper 
and rubbed it in his hands like this (indicating) and handed 
it to me on that same day, August 11th, without ever look¬ 
ing at the file, and I wrote a check for 35 per cent of this 
big fee from the Riegal Sack Company, and made it pay¬ 
able to Dolores Foster and handed the check and the letter 
to Mr. Foster. 

“The next morning, which was Sundav, was a verv rainv 
day. I woke up and began to think about this check. I got 
a taxicab at 8:00 o’clock Sunday morning and went down 
to mv office and went to the files and took out the Foster 
file and found it was 30 per cent. 

Q. Was that a surprise to you? A. Not at all. 

Q. What do vou mean when vou sav vou began to think 
about it? A. Your Honor, I don’t like to go into it but 
there were certain things that occurred in my office on 
Saturday, August 11th, which made me think. Fnless Mr. 
Foster wants me to do so, I won’t go into that. I got up 
early Sunday morning and found this and then I 
191 told him and ^Irs. Foster I would meet them at the 
bank on Monday morning to identify them. I went 
down to the bank and identified them and they got the 
check cashed. I decided not to tell the bank to dishonor 
the check for the reason that I had another check coming 
from the Walker-Armstrong Company and I was afraid 
he would go down there and bring suit against that. After 
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I identified them to get this $11,000 check cashed,| the fol¬ 
lowing day, I got a check from Mr. Adams at Savahnah for 
$13,000. I wrote a letter to Mr. & Mrs. Foster and at (p. 
177) that time they were staying at the Arlington Sotel. I 
got a Burns’ man to serve it on them and notifiecjl them I 
had discovered this overpayment and Mrs. Foster called 
up right away and wanted to come around and I itold her 
“certainlv”, and she came around and said she!had not 
seen Mr. Foster since yesterday morning. She rpade cer¬ 
tain statements to me which made it necessary, in my 
opinion, not to deliver any checks to Mr. Foster ir to ac¬ 
cept any receipts unless she signed them in my prcj^sence. 

So, when it came around to this settlement which I at¬ 
tempted to make with ^Mr. Foster on December |l7th, as 
shown in the exhibits, settling the Drving Svst^ms case 
and settling the Wright case and the Wise matteij-s, I had 
prepared a release for Mr. & Mrs. Foster to sign. Mr. 
P^'oster went out and said he would come back the liext day. 
Mr. Foster came back the next day and brought i receipt 
of his own, in which he named the exact (Note.— 'iJhe word 
‘^customary”, which the stenographer used, is hicorrect) 
amounts that I had in mind, and had Mrs. Foster’s! name to 
it. But he had it worded differently and I said: ^^Mr. Fos¬ 
ter, I want a complete release, so far as these payments 
cover it,” and he said: ‘MIere is the release I w^nt.” 

And I said: ‘‘Now, get Mrs. Foster and come around 
here and let’s close this thing up.” He called Mrfe. Foster 
and apparently they connected with her room but tjiere was 
no answer. Then Mr. Foster said: “My receipt|is not a 
complete release of these items.” I said: “Do you mean 
vou want to get this monev on account and then siie me for 
something else?” He said: “Certainly”. | I said: 
192 “We can’t settle on any basis of that sort.” |“Now,” 
I said, “you had better think it over; take ^ copy of 
my release.” T gave him a copy and said: “let ine know 
tomorrow.” He called me up on the 21st (p. 17^) of De¬ 
cember and said he would not do it and brought! the suit 

on Januarv 4th. I 

♦' _ 

Thereupon the witness testified further as folloivs: That 
after plaintiff left witness’s office in May, 1923, it was very 
difficult to reach him when he was wanted; that| plaintiff 
first went to the Continental Trust Bldg., wher^ he had 
office space; that witness depended upon his stenbgrapher 
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to g:et hold of plaintiff but that when witness wanted to see 
plaintiff on these tax matters, the tax matters being the 
only thing plaintiff was doing for witness—it was very 
difficult ot reach him; that then he moved down to the Mun- 
sey Bldg., and left with witness’s stenographer a telephone 
number, but the same thing was true as to reaching him; 
that it was certainly not a year after plaintiff left witness’s 
office before he talked about going to Florida, but plaintiff 
went down to ^Montgomery, Alabama, or some city in Ala¬ 
bama, and got hold of some tax matters and came back to 
Washington and devoted his entire time, so far as witness 
knew—the only thing plaintiff did was those tax matters— 
and the very moment, in fact, ten days before plaintiff got 
the check, he went down to Florida to live, and as far as 
witness knew his only purpose in remaining in Washington 
that length of time was to look after the Henderson tax 
case; that the Henderson tax case is the large case referred 
to by witness on the previous day; that witness himself was 
employed to a certain extent in that case and received the 
fee of $'> 00 . 00 , but witness was limited in his (p. 179) em¬ 
ployment to a particular matter in that case, which was a 
memorandum to dist’uss with Captain Smith of the Bureau 
of Internal Revenue; that early in the following year (1926) 
plaintiff was urging witness to pay him money, but witness 
did not believe that he needed money. At this point de¬ 
fendant’s exhibit X6. 29 was introduced; that in the Spring 
of 1928, when it became apparent that these German claims 
were going to be paid, plaintiff wrote witness from Florida 
and asked for a detailed list of cases and witness 
193 spent one-half a day preparing the letter, and plain¬ 
tiff came back and questioned some of the matters 
referred to therein, (p. 180) Thereupon the following took 
place: 

Mr. Foster: I think at this point. Your Honor, we have a 
right to know where counsel stands on this contract of 
October 14, 1926. 

Mr. Stafford: That is what I want to sav. I think our 
position will be clearer when I state what is in the Plead¬ 
ings. I take first the Amended Bill- 

The Court (interposing): What page and what para¬ 
graph ? 
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Mr. Stafford: Well, it begins on page 5, paragfaplis 11 
and 12. I don’t think we need to encumber the record with 

j 

this legal argument. I 

I 

(The argument that ensued was omitted by the iteporter, 
and at the conclusion of the reading of the Amended Bill 
as indicated, the following proceedings resulted:) j 

I 

The Court: All right, go ahead. j 

Mr. Stafford: The Defendant’s position with| respect 

thereto is set forth in the Answer on page 14, paragraph 12. 

j 

(The Court read from the Answer.) | 

i 

The Court: I understand from your Pleadings that you 
rejected that claim. I 

Mr. Stafford: We come to paragraph E on page 30 of 
the Answer, and it is taken up there again, (p. ISI) 

The Court: Your position as therein stated is that you 
relied on the agreement. | 

Mr. Stafford: Now, here is the response ©f the plaintiff 
to that in the most recent position that lie has taken on it 
in the Pleadings. There is a motion for the appointment 
of a receiver and an injunction and so forth, apparently 
filed in June 1929. i 

The Court: Do I understand your position to be what 
you state on page 30 that you are willing to abidej by that 
agreement of 30 per cent? 

194 Mr. Foster: No, I don’t think he has any iright to 
relv on it. ! 

The Court: Are you relying on it; 

Mr. Stafford: We rely on what we indicated this morn¬ 
ing. 

The Court: Suppose I find there has been no bijeach? 

Mr. Stafford: Then the question is for Your H;onor to 
decide whether this agreement of October 14, 1920, is one 
which binds him, if it is favorable to him, but does iiot bind 
him if it is not favorable, or whether it binds up tq the ex¬ 
tent of 30 per cent and clears us from the obligation. 

The Court: Both of you urge that it is not binding on 
either one of you. ! 

Mr. Stafford: I think the question of the urgirigs is a 
question of law on which counsel frequently differ, >vhereas 
the matter to be determined is the question of fact, i 
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The Court: I understand your position to be that you 
first contend he breached a contract of employment (i). 
182) and that therefore he is only entitled to the value of 
the services rendered, and, if you are wrong* in that, you 
then rely upon this contract of October 14, 1926, in which 
you say your only obligation is to pay him only 30 per cent? 

^Mr. Stafford: That is correct. My client is a lawyer and 
I would like to have him answer that for himself. 

The Witness: I understand that Mr. Foster can not 
repudiate his agreement and then rely upon one which he 
claims to be later than that. 

Bv the Court: 

Q. That is not the proposition, Colonel—1 am trying to 
get vour attitude here on the agreement which vou both 
signed. In vour Pleadings vou did relv on it. Then vou 
state that he breached the contract. I understand 
195 your counsel does not take that position. He may 
have several lines of defense, but the first line is that 
the contract of employment is broken by the Plaintiff’, and 
that the Plaintiff is entitled to recover only the reasonable 
value of the services he rendered after April 4, 1922. A. 
Would that be also true even if the original contract were 
not breached, where there was no provision with respect to 
anything subsequent to the determination of the contract? 

Q. In the event that I decide against you on this proposi¬ 
tion and hold that there was a partnership agreement, or I 
hold that you reached an agreement between yourselves 
after the separation, that he was to have 40% per cent of 
the fees, and that you then said in October 1926 by this let¬ 
ter which you have shown me that it was mutually agreed 
that his (p. 183) part of the fees should be only 30 per cent 
in the German cases until a total of $50,000 was paid, and 
40 per cent thereafter—in that event I understand you rely 

upon- A. (Interposing.) In that event if Your Honor 

please, then that gives him the benefit- 

Q. (Interposing.) I am asking you to state your posi¬ 
tion. A. It does seem to me Your Honor that we ought 
not to be put in the position, in view of his repudiation, of 
being held to 40 per cent in case you believe the original 
contract was not breached. 

Q. Then what is your position about that? A. My posi¬ 
tion is that he has repudiated it. It was an effort- 
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Q. (Interposing.) Then what is your position?! A. My 
position is that we are not bound by it unless, firit of all, 
you would otherwise hold that the partnership with a 40 
per cent agreement or with a 35 per cent agreeihent, and 
that he was not bound to reduce the original price liy virtue 
of putting it beyond his power—I think we are entitled to 
all of that. I 

Q. All right, suppose I hold against you| on this 
196 subject and hold that after the contract wds termi¬ 
nated voluntarilv knowing* that if vou thought about 
it at all that you had protested but that you voluntarily 
agreed in the correspondence that it was to be 40 jper cent 
of the gross fees—suppose I find from the evidepce that 
that is so? Do vou then relv on this document of!October 
14, 1926? A. I don’t think we should be held to tlujt unless 
we lose on every other ground. | 

Q. Suppose you do lose on every other ground, do (p. 
184) you place any reliance on that? A. Yes. i 

The Court: I think, Mr. Foster, that that is a sufficient 
statement for your purpose. j 

The Witness: I do not think we should be held bv the 

I ^ 

October contract unless we lose on every other ground 
because the purpose was to avoid friction. | 


By the Court: | 

Q. Now, Colonel, assume that you lose on eveijy other 
line of defense up to that time, do you want that | defense 
in the case, or is it out of it? A. We want it but Ve want 
to be able to show Your Honor that we w’ere 'willing to 
enter into that contract so as to avoid litigation. | 

Q. All right. I 

i 

Mr. Foster: Suppose, Your Honor, that the Plaiptiff did 
breach the contract of April 4, 1922. Suppose it Hvas not 
made. If Your Honor holds that, do they still have the 
right to come in and say we rely on this contract pnd that 
it is good? I 

The Court: I will have to decide that at the argument. 

Mr. Foster: I think we are entitled to know whether they 
claim that that contract is valid or invalid. They iake the 
position now, which is, I think, absurd that they cani rely on 
it unless you hold against them. i 

I 

I 

j 

j 

I 

j 

! 
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The Court: I think you had better assume that they arc 
relying on it and you had better proceed accordingly. 

197 Mr. Foster: I think, Your Honor, that counsel 
should have stated that position plainly (p. 185). 

The Court: They have stated it now. 

Mr. Foster: Does Your Honor assume that thev relv on 
it? 

The Court: I do. 

Mr. Foster: And that it binds them and me too. 

The Court: No. They say there are certain principles 
which they hope to 'convince me are sufficient to dispose of 
the case, but that if' they lose on those that is their last line 
of defense. 

Mr. Foster: Suppose they win on those? 

The Court: On those? 

Mr. Foster: Thev say the contract is out. 

The Court: Do vou sav it is out ? 

Mr. Foster: No, sir. 

The Court: You said so vesterdav. What do vou sav 
now? 

;Mr. Foster: I said I ought not to bo bound by it. 

The Court: But that they ought to? 

Mr. Foster: That both of us should be bound bv it. 

The Court: But vou sav vou are not bound? 

Mr. Foster: I am willing to throw it out as we agreed 
vesterdav. 

The Court: But they claim a breach here. 

Mr. Foster: We can’t repudiate the contract and then say 
it is breached. 

The Court: We have taken a great deal of time in dis¬ 
cussing this case. It seems to me that this case has taken 
longer than it should. 

Mr. Foster: I think so too. Your Honor. 

The Court: I think you have a definite position on which 
to proceed with your testimony, so please go ahead. 

198 (p. 186). 

Mr. Foster: I feel like I don’t know where I am. 
Is it possible that you can hold that they repudiated the 
contract and then say it is breached? 

The Court: What do you want to do about the contract, 
relv on it or not? 


ASlinV WILLIAMS VS. 11. M. FOSTEL ET AL. 


173 


I 
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Mr. Foster: If that contract is binding on me, i^ is bind¬ 
ing on them; if it is not binding on me, it can not b(^ binding 
on them. 

The Court: What do you want to contend about it; that 
it is or not! 


^Ir. Foster: I will take the same position they do.j 
The Court: You don’t think it is binding? 

Mr. Foster: If Your Honor holds that I have breached 
this contract, then it is binding. If Your Honor holds I 

have not- i 

The Court: I see I made a mistake yesterday ib asking 
you to take a definite position on it. | 

]\Ir. Foster: If I have breached it, then I rely onjit. 

The Court: I guess that is as reasonable for one as the 
other. I 

^Ir. Foster: In that event Your Honor, it will he neces¬ 
sary to go into considerable detail. 

The Court: Go ahead and don’t give any more detail than 
vou need to. Is there anv chance of finishing in an hour 
on both sides? ; 


(p. 187) Upon cross examination the said witness!testified 
further as follows: | 

There was some discussion at the time plaintiff t^ft wit¬ 
ness’s office of offering the plaintiff cases that caipe from 
])laintiff’s clients; lliat witli respect to cases th^it came 
from witness’s clients; witness did not feel justified in 
turning them over to plaintiff because witness felt full 
responsibility for them; that there was no insistjence bv 
witness that he retain these files, and witness did niot think 
that ])laintiff asked for any of them; that witbess did 
retain control of the cases, and that accoijding to 
199 witness’s experiences with plaintiff, witness felt that 
plaintiff could not be trusted to handle anything 
independently; that so far as witness’s experiences with 
plaintiff went, witness could not trust the plaintififito take 
any cases away from the office to handle them albne; (p. 
188) that the witness did permit plaintiff to take ojit a tax 
case or two with the understanding that witnesjj; would 

follow it up, as he did. | 

1 

Thereupon the following took place: 

Q. You insisted upon retaining control of the business? 


I 
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A. Yos. 

Q. Yon assumed that voluntarily ? A. Yes sir, that was 
a ])art of the contract. 

Q. Yon had a rii^lit in case of dispute to tell me what to 
do about it, did you not? A. Yes. 

Q. Pursuant to your rights, you say you wanted to re¬ 
tain control of the office? A. Are you arguing the ques¬ 
tion ? 

Q. T say, is that true? A. The contract provides that, 
ves. 

(,). 1 sav vou exercised vour right under the contract? A. 
1 do not think we mentioned that. 

Q. Pid you or not exercise your right under that con¬ 
tract to retain control of the handling of the business? A. 
It was not a question of contract; it was a question of duty 
to mv clients. 

Q. But that is what you actually did? A. Yes. 


(P. 1S9). That upon being asked whether witness did not 
insist upon personally collecting all fees, the witness re- 
])iied that he did not think anything was said about that, 
but that he though he did collect all the fees, aside from 
one collected by tlie ])laintitf in Detroit; that in the latter 
case, witness did not remember whether plaintiff was in¬ 
structed to have the check made out in the form name, and 
witness did not remember about the cheek at all, or 
200 that there was such a check; that defendant’s exhibit 


Xo. 4, comprising three sheets, and being the ac¬ 
count, was taken out of a book kept by witness; that this 
exhibit had in the to]) of it the words “Williams & Foster”; 
that that account represented all the accounts between wit¬ 
ness and plaintiff during that period; that plaintiff’s con¬ 
duct through the Christmas holidays was pretty fair; that 
witness made no complaint with respect thereto; (p. 190) 
that Mr. Tabb was in the office during that time; the wit¬ 
ness did not see where any rent had been charged to Mr. 
Tabb in 1923; (p. 191) that with respect to the contract of 
October 14, 1926, as consideration the contract speaks of 
overhead, labor and services; that the witness did not recall 
that he had told the plaintiff there would be a large amount 
of work to be done on those cases at that time; that 
201 some of the awards were secured after that time; 
that witness thinks there was some other work done 
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I 

i 

on those cases after that time; (p. 192) that it was not the 
knowledi>-e of the witness customary to attempt in jail cases 
agninst Germany to reach an agreement; or that this cus¬ 
tom was followed in almost all cases; that the claip of the 
Riegel Sack Company and the Bridges case wert settled 
with ^Ir. Widdifield and Dr. Von Lewinski; that witness did 
not think this occurred prior to October 14, 1926;|that the 
settlement effected bv witness—of the third award in the 
Riegel Sack Company case was on November 8, 1926, for 
$22,385.97; (p. 193) that the witness could not remember 
whether the negotiations for the third aw’ard in thb Riegel 
Sack Com]-)any case were prior to October 14,1926 ;i(p. 195) 
that upon being asked whether or not the witnessj did not 
call to the attention of the plaintiff the fact thatj witness 
had holies of getting through legislation providing for com¬ 
pensation in the war risk insurance claims, witness an¬ 
swered, ‘‘probably so, yes’%* and upon being asked [whether 
he did not contemplate a vast amount of work in tjiat con¬ 
nection answered that he did and he had already dbne a lot 
of work, that the work began in the fall of 1925; that there 
was some sng-gestion made that clients might not be liable 
under the contracts in the war risk insurance claimsjif legis¬ 
lation was secured; that upon being asked whethef or not 
witness did not take the position that if plaintitf Idid not 
make some agreement as to retention of fees, apd treat 
the prospects of recovering the war risk insurance claims 
as new business for himself, answered that he had lio mem¬ 
ory of that: I 

Witness further said that he had done some worl^ in con¬ 
nection with securing legislation for allow’ance of ^yar risk 
insurance claims; (p. 196) that he consulted a nuikiber of 
members of Congress; that he does not think he ^^^rote to 
Senator Glass; that he talked to Senator Swanson! and to 
^Ir. Wittington, and a member from Chicago; that he laid 
the matter before witness’s connections in relation to these 

I 

war risk insurance claims and that certain people jsent in 
briefs pointing out what was done in the Alabama jclaims; 

that witness kept all the books for the concern while 
202 it was operating; that he had made an incqme tax 
return during the time plaintiff was in witness’s 
office, but not as a partnership; that the return wa^ an in¬ 
dividual return and reported the proceeds from thb part- 

i 

I 

i 

i 
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iiorslii]); (|). 197) that witness does not tliink and docs not 
ronienibor tlnit witness and jdaintiff discussed an income 
tax return: tliat no income tax return was tiled representing 
the income of Williams & Foster; that after reading the 
allegations of ])laintitY\s Bill witness looked up his income 
tax return and found that it contained an item “Income 
from law practice-’: that he was absolutely sure he did not 
file a Williams & Foster partnership return; that the war 
risk insurance premium claims amounted to approximately 
$11,000,000: that they were on a contingent fee basis with 
two or three little retainers: that had these claims been suc¬ 
cessful, the fees would have amounted to several hundred 
thousand dollars; that all but six of all the German claims 
were rejected; that these claims began to come in in No¬ 
vember, 1922; (p. 198) thereupon the following occurred: 

The Court: Mr. Foster, I understand that he is the one 
res])onsible for their coming in. He says you worked very 
hard on those cases. I w’ould not go into that. 

Bv Mr. Foster: 

Q. Do you dispute the fact that I was responsible for 
those cases? A. Yes. 

Mr. Foster: I do not understand that. In this letter- 

The Court (interposing): He says that Colonel Wise 
came to the firm through him. I do not think it makes a 
particle of difference in this particular matter. 

Mr. Foster: It didn’t make any difference except when 
it came to the matter of fees, except the value of the serv¬ 
ice in securing the business. 

The Court: The business was to be divided that way if 
it came in through either one of you during that time. 

]^rr. Foster: But the Defendant has gone to a great ex¬ 
tent to shbw the amount of work he did. I think 
203 this is vital in a case of this kind. 

The Court: What difference does it make? I think 
vou were both friends of Colonel Wise. 

Mr. Foster: This letter stated that it was on account of 
our sharing our secret in the income tax matter which I 
gave to Colonel Wise. 

The Court: You may use that in the argument. 

The Witness: Why was Colonel Wise charging us 25 per 
cent on the claims unless it was his? (p. 199) 
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By the Court: I 

Q. Do you agree it was his idea! A. I agree it was his 
idea. I 

i 

By Mr. Foster: I 

Q. That Colonel Wise gave us his idea? Aj. No, we 
gave him 25 per cent. 

Q. You were mentioning this morning the number of let¬ 
ters you wrote and the amount of work you dijd on the 
cases ? ! 

I 

Mr. Foster: Your Honor, I don’t believe I wiH take the 
time to go into details on an examination of that jquestion. 
I do not agree with him, of course. i 

Witness testified further that the understandiijig in the 
so-called Wise tax matter, was that the retainer jof $2,000 
was to be divided 40% to plaintiff and 60% to witness, and 
that if there were a recovery the contingent fees vfere to be 
divided 50-50; that the agreement in respect to the Wise tax 
matter took place after the expiration of the contract of 
April 4, 1922; that when plaintiff left witness’s ofiSce plain¬ 
tiff wanted to know whether witness wanted him i to go on 
with this tax matter and witness said ‘‘certainly,11 expect 
you to ’ and witness and plaintiff made a new agreement; 
but our original agreement on the retainer was 60-40; that 
came in the partnership business and the retainer was di¬ 
vided that way; (p. 200) that the plaintiff did a liftle work 
on the Wise tax matter; that Mrs. Stevens, Colonial Wise’s 
secretary, instead of plaintiff, prepared about 00 claims 
and filed them in the Wise tax case; that witness did not 
know that plaintiff directed her in thos^ 60 odd 
204 claims and filed them himself in the Treasury De¬ 
partment ; that witness knew that plaintiff! went to 
Colonel Wise’s office but witness understood tljiat Mrs. 
Stevens was preparing the claims; upon being aske^ if ^Irs. 
Stevens was not a stenographer in Colonel Wise’s office, 
witness replied in the affirmative; witness beiiig asked 
whether he claimed considerable additional work! because 
he wrote 21 letters while plaintiff wrote only 4 in that case, 
replied, “well, the big joh there was writing the j declara¬ 
tion for the Fastern District of Virginia, and pn being 

12—5564a i 


I 

I 
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asked whether plaintiff wrote about 104 letters in connec¬ 
tion with that case'replied that plaintiff had done that in 
1922, and sent them out to his friends; and witness testified 
further that when witness sent to plaintiff in Florida the 
declaration which had been prepared for the test suit, he 
had a hard time e^etting an answer; but that he finally got 
it; (p. 201) that both before and subsequent to the dissolu¬ 
tion of the partnership or termination of the agreement 
both witness and plaintiff contributed a large amount of 
work to unsuccessful cases, in which very large fees would 
have been earned if the cases had been successful, and that 
both did a lot of work on the Netherlands case; that the 
plaintiff was very hard to find by telephone or otherwise; 
that he though plaintiff always left his telephone with wit¬ 
ness's stenographer; upon being asked if he did not know 
that plaintiff had an office telephone number and a home 
telephone number at all times, replied that he did, but that 
witness’s stenographer could not reach him at some times 
and at others she could; witness testified further as follows: 
upon being asked whether witness could recall any par¬ 
ticular occasion on which witness requested plaintiff’s as¬ 
sistance ill any case in which idaintiff did not offer to do 
whatever was required, the witness said that on July 29, 
1925, he wrote plaintiff and asked him to submit some 
authorities in the AValker Armstrong & Co., case and that 
plaintiff did not do it. That plaintiff went to Florida 
shortly after that; upon being asked whether ^witness knew 
that plaintiff wrote a long brief and checked up on the 
authorities before he went to Florida, witness replied that 
he did not know, that he did not find it in the files of the 
Commission either, that plaintiff had spoken of that be¬ 
fore; the witness’s request was not for supplemental 
205 authorities on a new proposition. 

Bv Mr. Foster: 

Q. Is that the only occasion you think of that I ever 
declined? A. No, there were several others where vou fell 
down. 

Q. I want to know: Did you ever request assistance in 
any particular case where I did not comply with it? A. 
Where I requested you to do something and you didn’t do 
it? 


1 

i 

i 
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i 

Q. Yes. A. I don’t recall any specific instances now. I 
had four instances there where you fell down, i 

Q. In which I had taken improper action, jor delayed 
action—is that what you mean ? A. According tb the corre¬ 
spondence, yes. I 

Q. It appeared that way to you? A. Well, clients would 
write in and say: “Why don’t you answer my letter of ten 
days ago”, and so forth. 

Q. Were the files in your office? A. No, they were sent 
to you in these particular instances. i 

Q. Can you think of any conference or hearing or trial 
that ever came up during our association that'I was not 
there at the time I was requested to be there—a single case ? 
A. A particular instance, no. 


Witness could not remember that plaintiff argued the 
counterclaim in the Wright case before the I Court of 
Claims; that the plaintiff prepared no brief ini that case 
but that whether plaintiff said anything in the Court of 
Claims witness did not know, but did not thiuik he did; 
upon being asked whether witness argued the direct claim 
and plaintiff the counterclaim, witness answerecj that the 
Court record would show that he had the record there with 
him and upon being asked whether he could state it from 
memory the witness said “I do not have any recojllection of 
it;” that he did remember that plaintiff was at the Court 
of Claims once but witness thought it was in! the Max 
O’Neal case; that it seemed to witness that plaintiff at¬ 
tended one hearing in the counterclaim in the Wright 
206 case; that there were no Sundays spent inj the office 
in the Drying Systems case, that plaintiff never 
helped witness in that case; (p. 204) that plaintiff did not 
prepare the legal authorities and file the brief; knd upon 
being asked whether witness could not then read^ the wit¬ 
ness replied that he wrote many a brief with Mr^. Walter 
down in the library; that Mrs. Walter would take the books 
down and look at the index and witness dictated ithe brief 
in the Dayton Wright case and several other cajses; that 
witness’s letter to plaintiff written in April, 1923,1 in which 
witness expressed the hope that plaintiff would remain in 
the suite, was personally sincere but financially quite the 
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reverse. Upon being asked whether witness meant 

207 he thought it would be impractical unless plaintiff 
could assume a larger portion of the overhead than 

plaintiff was able to assume at that time, the witness tes¬ 
tified as follows: 

A. As I explained in the letter I could not carry you. 
I had loaned you $300 out of my personal funds and you 
owed me that, and the firm owed me $800. The firm of 
Williams & Foster owed me eight hundred and some dol¬ 
lars, and I had a chance to rent the space you occupied for 
$140 a nionlh and I 'could not afford to cany you at $75 a 
month, and wait on you six months, as you proposed. 

Q. You said, however, that if you were in a position to 
do that vou would be verv Jrlad to have me stav there? A. 
Yes. 

Q. But you didnff like to assume the contractual liability 
to do it—vou were sincere in that, were vou not? A. En- 

tirelv so. 

* 

Witness testified further that it was not true that durin<>- 
the year of the continuance of the relationship plaintiff 
earned almost the entire amount of fees that were received 
on behalf of the firm during that time; that witness worked 
on all the cases: that the largest fee was received in the 
Robert Coane case, a tax matter, the same being twenty- 
one hundred and some dollars; upon being asked if plaintiff 
did not handle that case personalh’, witness stated that 
plaintiff handled it—‘‘you and I together—I was not a tax 
expert—we consulted about it.’’ Witness upon being asked 
whether he could think of any case in which he earned a 
substantial fee for the firm during that year, asked for the 
account, and referred to the H. B. Spear case in which 
witness did most of the work and in which witness and 
plaintiff got $300.00, the Heston Land Company case, a 
tax matter, and the Drying Systems case in which a re¬ 
tainer of $333.33 was paid, but $125.00 was refunded; that 
at the time the Drying Systems claim came to the office 
witness was in New York and plaintiff made the arrange¬ 
ments subject to witness’s approval on his return; (p. 207) 
that witness rendered substantial service in all cases that 
were handled during the year the parties were asso- 

208 ciated, and that the only fee that ever came direct 
from any client of plaintiff’s was a fee of $200.00; 
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that when plaintiff became associated with w’itneds, witness 
had three or four cases; that plaintiff was not isnpposed, 
under his contract with witness to help on those cases as 
the contract expressly excluded them; and uj^on being 
asked whether he spent considerable time on th^se cases, 
witness stated that thev were long time cases I that had 
drifted along, including the Dayton Wright case, the David 
A. Wright case, the Electrical cable case, etc.; that in the 
David A. Wright counterclaim witness ow^ed Colionel Bur¬ 
leigh one-half the fee; that that has not been paid because 
witness told Colonel Burleigh about the controvedsv and he 
suggested that the matter be left until it became adjusted. 

(p. 208). Thereupon the plaintiff made a motioh to strike 
out all the testimony of the witness tending to jthe large 
amount of work defendant did on a number of |occasions 
as being irrelevant and immaterial; the motion was denied 
and an exception noted. | 

Thereupon the following occurred: | 

i 

Mr. Foster: Your Honor, w^e are put in a ver\i unfortu¬ 
nate position there in view^ of the position tak^n by the 
parties, and of course it w’ould relieve us a great deal if 

w’e knew’- | 

The Court (interposing): If I knew’ in advan(^e what I 
w’as going to do, I w’ould be very glad to tell all hf you. I 
think that contract is in the case—that letter of October 

14, 1926. i 

Mr. Foster: I asked this very question: Doe^ the De¬ 

fendant rely on it and he said in effect that he wjould rely 
on it if it helped him, and if it didn’t help him hej wouldn’t 
rely on it. | 

i 

i 

Margaret Walter, a witness on behalf of defendant, tes¬ 
tified as follows: That she had been living in Chicago since 
the first of 1926; that during the time from April 4, 1922, 
to the time she went to Chicago, she was employed by 
Colonel Williams, the defendant in this cause; that she was 
acquainted wdth Mr. Foster, one of the plaintiffs,! and also 
Mrs. Foster; (p. 211) that during the time plaintiff was 
occupying the suite w’ith defendant, defendiint’s eye- 
209 sight was very bad, he read with a very strcjng glass; 

that she read a great deal to him and tri^d to find 
cases w’hich he wanted in different volumes; that;she used 
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to accompany him to different law libraries; and that when 
she reached these various law libraries she gave the defend¬ 
ant help in the way she had described; that she worked 
from /?ine in the morning to five in the afternoon, and kept 
those hours regularly; (p. 212) upon being asked what the 
defendant’s hours were, replied that he was very often at 
the office wlien witness arrived, and that defendant did not 
generallv leave the office before the witness; that defend- 
ant w’as very seldoiri absent from the office; that during the 
latter part of the time the plaintiff was in the office, his 
office hours were very irregular (p. 213); that this irregu- 
laritv occurred in the hour of arrival and in his absences 
from the office: that this irregularity in regard to plaintiff 
began around holidav time; that on one occasion witness 
was coming to work—she could not sav definitelv when it 
was, but it was after witness had noticed irregularity 
210 in plaintiff’s office hours—^Irs. Foster asked witness 
to drive down town with her—(214) she was driving 
a car—and said she was looking for plaintiff vrho had not 
been home that night, and that Mrs. Foster cautioned wit¬ 
ness not to mention the occurrence to the defendant; that 
witness did not mention this occurrence to the defendant 
until she came back here from Chicago; witness further 
testified in reply to a question as.to whether or not she re- 
(*al]ed anv occasion when she observed anvthing unusual 
or unconventional in plaintiff’s attitude in the office, re¬ 
plied as follows: 

A. I can’t sav definitelv as to the time, but on one occa- 
sion Mr. Foster was in such a condition that I considered 
it necessary to close liis private office door on account of 
(p. 215) anyone who might come in. 

Q. AVhat, if anything, occurred after that—after you had 
taken that step? A. Mrs. Foster and some man—I don’t 
know who now—came in and stayed with Mr. Foster for 
some time in the office and finally took him home, or out 
of the office. 

Q. On that occasion, did you or not notice any odor of 
alcohol? A. I did. 

Q. On any other occasion did you ever notice that odor 
in connection with Mr. Foster? A. Yes, very often. 

Q. Did you ever observe anything else in connection with 
Mr. Foster that showed anv indication of this same con- 
dition? A. Yes, his appearance at times indicated that. 
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Q. On that occasion that you just referred to, wlien some¬ 
one came for Mr. Foster, as vou testified, was Coli)nel Wil- 
liam in the office, at that time? A. No, he was absent. 

Q. Was he in town at that time; do you know? A. I 
could not say ])ositivoly; I don’t believe so. I 

I 

211 (p. 216) The witness testified further and said 

that she did not remember whether she callbd plain¬ 
tiff by telephone after he left defendant’s office! in May, 
1923; that she was present at this trial at the expense of 
the defendant who was also paying for her loss^ of time 
from her work; that she had discussed these matters with 
defendant and defendant’s counsel on Sundav of the same 
week she was testifying. | 

Upon cross examination the witness testified as| follows; 
That witness remembered an occasion around the | Summer 
of 1923, that a personal difficulty arose between I plaintiff 
and defendant when she ran out of the office; that she did 
not remember the plaintiff shortly after that calling her 
on the phone and asking if he could speak to the defendant; 
that she did not remember that defendant gave!her any 
message to the effect that he declined to speak to t^e plain¬ 
tiff; that she did not remember saying that plaintiff could 
give her any message plaintiff wanted to convefy” to de¬ 
fendant. I 


March 11, 1931 (3rd day of I trial). 

(p. 219) Ashby Williams, a witness in his own behalf 
testified further as follows: that the receipt dated August 
20, 1928, signed bv Robert M. Foster and Dolores Foster 
(and introduced as defendant’s exhibit No. 47) w^s signed 
by the said parties in the presence of witness an(l in wit¬ 
ness’s office, (p. 220) Witness testified further jthat de¬ 
fendant’s exhibit No. 42, being the letter dated August 17, 
1928, from defendant to plaintiff was delivered b}^ witness 
to the plaintiff Robert M. Foster in person in b^itness’s 
office on August 18, 1928. 

(p. 222) Thereupon the plaintiff proposed certain amend¬ 
ments to the Amended Bill of Complaint, which ^ere al¬ 
lowed by the Court (p. 223); the plaintiff stating at the 
time of proposing the said amendments that the [purpose 
was to raise the point of the legality of the coiitract of 
October 14, 1926, on the ground that it involved {personal 
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solicitation of members of Congress and that that was 

212 a part of the consideration for the contract. 

Thereupon the following took place: 

Mr. Foster: ‘‘Your Honor, I have made a very serious 
effort to have my testimony in such shape that I could com¬ 
plete (p. 225) it in a very short time, and I won’t undertake 
to go into detail regarding the various services rendered in 
particular cases, but I think it will be necessary to indicate 
the value of my services to some extent. 

The Court: “Let me say something: I don’t want you to 
be put in the position of being prevented from going into 
what testimony you think is proper. My mind is still very 
much open on every question in the case and I can see a 
great deal of merit in the defendant’s position that you have 
been pretty well paid for the year of service; that he had 
the bulk of the work, or all of the work in the cases there¬ 
after. The serious question in my mind is whether you and 
he did not reach an agreement after the separation, or the 
termination of the vear’s association, that vou should have 
40 per cent of the gross fee and then, later, whether you 
did not later reach another agreement under which you 
were to have 35 per cent, or 30 per cent, whichever it was, 
even though that niav be a verv unreasonable agreement 
to him, the (piestion is whether you did not make it, with 
an option not to make it:—I am just indicating the different 
theories in the case. 

^Ir. Foster: “I understand that point is well taken. 

The Court: “I don’t want to prevent you from giving 
wliat you think proper. 

Plainfiff\s Testimony in Rebuttal. 

(p. 22(5) Robert M. Foster, as witness in his own behalf 
resumed the stand and testified further as follows: that 
there were altogether approximately 140 German claims; 
there were 134 which were disallowed; Foster & Williams 
did all the work together that was ever done in those cases 
previous to the dissolution; (p. 227) that they consisted of 
several weeks of very strenuous day and night work. 

213 There is no dispute about that. In the 134 cases that 

were disallowed, the work consisted- 
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^Ir. Stafford (interposing): The filing of those, yes. 
There is no dispute about Mr. Foster’s effective hnd satis¬ 
factory cooperation in the filing of those suits. | 

The Court: There was no real work on them l|hereafter 
because this test case went against vou. i 

Mr. Stafford: That is, in the large group of | war risk 
insurance cases. 

The Court: The only subsequent work was- 


Mr. Stafford (interposing): The hearings on jhe direct 
claims. j 

The other German claims in dispute in wliich [fees were 
paid consisted of the Bemis Brothers Bag Co., cas(^ in which 
the total fee as reported and claimed by defj^ndant is 
$295.62; that defendant collected an additional fep of some 
$800 (note error by stenographer in saying $8,000) odd dol¬ 
lars which defendant claims he is entitled to personally; 
that witness disputed defendant’s claim; that it ivas a fee 
paid for services in the case, that in that case witness con¬ 
tributed equally if not more than the defendant^ (p. 228) 
that witness could recall several conferences on that case; 
that originallv it included some two million dollars’ fee— 
war ]-isk insurance; that the war risk insurance feature was 
thrown out. That the case of S. W. Bridges & Coj involved 
a foe of $218.04; that witness’s recollection is that outside 
of assisting in the filing of the petition and collkborating 
with defendant in the office with the evidence neejessarv to 
support it, the work was probably divided in |;hat case 
equally; that in the Keigel Sack Co. case in which witness 
understood collections to the time of testifying Jiad been 
around $34,600.00, witness prepared this case in collabora¬ 
tion with defendant; that the claim in that case \^as made 
up very finely by the claimant; that the claim wa^ for loss 
of burlap on a sunken ship, the Reigel Sack Co. bei^g manu¬ 
facturers and shippers of bags; that the claimaiit gave a 
complete description of the loss; that the chief question was 
the market value; (p. 239) that witness believes he previ¬ 
ously explained that he investigated the law as to the market 
value in such cases that should be fixed and then proceeded 
to establish that market value by correspondence 
214 with the trade journal; that all these claims were 
filed between November and December 31, 1922. 

Thereupon the following took place: 
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1 >y the Court: 

Q. ‘‘But when was the Reigel Sack Company case 
filedf A. “That was filed in the following summer. 

“Tliat was after the dissolution? A. “Yes, sir. 

Q. “You sav YOU collected all that evidence? A. 
215 “I conducted the correspondence, and I believe it 
was still conducted in the name of the firm; if not, J 
mav have signed the firm name to it. 

Q. “llow many letters did Mr. Williams write in that 
case ? 


Stafford: “We have that here, Y'our Honor. 

The Court; “This is the Riegal Sack Company case. 


Bv the Court: 

Q. “That is the largest case? A. “No, the Walker-Arm¬ 
strong case was the largest (p. 230). 

Q. “The bulk of the fees is in those two cases? A. 
“Yes, sir. 

Bv Mr. Stafford: 

* 

Q. “After April 4, 1922, the file shows that Williams 
wrote 64 letters in that case, and Foster none. A. “Yes, 
your Honor. May T see that file? (Counsel hands file to 
witness.) 

The Court: “Let me sec the other file while he is look¬ 
ing at that one, please. 

(Counsel hands file to court.) 

The Court (continuing): “In the Walker-Armstrong 
case, how many letters did Colonel Williams write? 

Mr. Stafford: “After April 4, 1922, Colonel Williams 
wrote 140 letters and Mr. Foster none. 

!Mr. Williams: “Mr. Foster wrote only one letter in that 
case, that was dated March 29, 1923. 

The Court: “Just one thing more: Let me sec that file 
in the Drying Systems case. That is in dispute, as I un¬ 
derstand it? 

Mr. Stafford: “That is correct. 

The Witness: “Your Honor, I will say in connection w’ith 
that Drving Svstems case that mv work consisted of the 
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preparation of legal authorities and attending witlji Colonel 
(p. 231) Williams one or two hearings and in taking testi¬ 
mony. He had practically sole charge of that ca$e. 

The Court: ‘‘All right. Go ahead, Mr. Foster j 


216 A. “In reviewing this file, your Honor,! I recall 
that a great number of letters in the otherj German 
claims were written jointly, I may say—not dictate^ jointly, 
but we would collaborate on the evidence, the contents of 

’ I 

the proposed requests for evidence, and what-nc^t. Very 
often I would write in the name of the firm, or give Colonel 
Williams a draft of a letter for him to dictate Icovering 
the proposed contents of the letter, which he would review 
and dictate from that; that occurred in a greatj number 
of cases. I don’t notice here but one letter that has my 
initial on it as having been dictated bv me. Some of them 
have no initials on them, but I do recall that I to0k a very 
active and leading part in the accumulation of bvidence. 
Of course, I would alwavs consult with Colonel Williams 

/ V j 

about what was on hand and what would be required, but 
as for exam-ing the documents, I had to do thatf Colonel 
Williams could not see to read. That is the cash also in 
which he and I together reached agreements in cjver two- 
thirds of the cases. We had three claims; we reached an 
agreement in two of those claims in (j). 232) conference 
together with the German Agent and the American Agent 


as to the valuation. The conference at which we both were 
present resulted in agreement for over two-thirc|s of the 
amount of the award. Later, as he stated, he Vas alone 
at a conference in which an agreement was readied as to 
tlie amount of the third award. | 

“The Cummins-McDonald-Compton matters were all 
handled along together. In all of these cases fi^om time 
to time, I was collaborating with him and all th^ time he 
was taking the leading role as senior partner, ai^d he as¬ 
sumed command of the proposition voluntarily; hq insisted 
upon it, and it was quite satisfactory to me. The^e was no 
dispute between us as to how the claims we^e being 
handled, or anything of that sort. That is true jnot only 
with respect to all German claims which were allowed but 
claims which were disallowed. We took th^ position 
217 that, our services being contingent upon| success, 
measured bv the amount of compensation we ex- 


I 

i 

I 

i 

i 

I 




188 


ASHBY WILLIAMS VS. R. M. FOSTER FT AL. 


pectod Troni success, if we failed, neither one of us got 
anvtliine*. 

•> <r* 

‘^Xow, the Drying Systems case has been pretty gener¬ 
ally discussed. !My services in that case, as stated, were 
assisting him in looking up the legal proposition at the 
time. He was preparing the petition, and I do not think 
after I (p. 233) left there, he called on me to do anything 
in that case except'that we spent one Sunday in his office 
with the client going over the figures and what-not, hut I 
did attend one heai*ing with him before the Department of 
Justice but took no active part—just sat in.’' 

The witness testified further as follows: That he did 
practically all the work in the David A. Wright counter¬ 
claim; that he did not go into the details of the work but 
that he prepared all the authorities, prepared the brief and 
argued the case in the Court of Claims; that at the same 
time and at the same hearing defendant argued the direct 
claim; that witness does not recall whether his name even 
appeared as attorney in that case; that witness did not 
work, had no interest and claimed no interest in the direct 
claim; that defendant wanted witness to assist him in the 
counterclaim, and/that as far as that was concerned, “it 
jirose after the partnership had terminated and was in¬ 
cluded in the list both ])arties prepared for this suit”. Wit¬ 
ness testified further as follows; (p. 234) that by far most 
of the work, both before and after the dissolution, in the 
Xetherlands case, in which there was a contingent fee of 
over $80,000 involved, “all that work was done by wit¬ 
ness”; that of course witness collaborated with defendant; 
that since the significance of that could be yiointed out in 
argument witness did not undertake the details and specific 
work in any particular case; that if the court would permit 
him to use the notes he had made witness would continue 
with the testimonv on other fees; that at no time during or 
subsequent to the Expiration of the contract did defendant 
ever suggest or intimate that witness and defendant were 
not partners in the full sense of the term; that on 
218 several occasions when witness expressed discour¬ 
agement over the amount of business that the firm 
was securing defendant would reassure witness that he 
expected to build up a good business and a good reputation 
as a firm; that defendant would often quote the expression 
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to witness ‘‘Rome was not built in a day’^; that;the court 
would note that expression in one of witness’s letters to 
defendant; (p. 235) that defendant never did suggest at any 
time prior to the filing of this suit that witness and defend¬ 
ant had ever been anything but partners; that less than 
three months prior to the suit defendant said in a letter to 
witness, that “our partnership was dissolved Mayjl, 1923”; 
that less than two weeks prior to the time this suitj was filed 
defendant referred in a letter dated December 2l|, 1928, to 
the work done, “after the termination of the pairtnership 
between ns": tliat i)ractically all the fees earned during the 
partnership term were earned through work doine exclu¬ 
sively by witness on income tax cases; that the pajrtnership 
hardly earned ex]')enses during the year; that wit nc^ss earned 
in fees collected during the ])artnership a})pr(j)xiinately 
$3,500 out of about a total of $3,900 of fees collected during 
the year; that witness believed the real reason fo^* defend¬ 
ant’s letter of February 20,1923, was the financial condition 
of the firm; that witness was not able to share eqlually the 
expenses of the establishment then occu]iied; that there was 
then no actual cash fees in sight, most of the busiliess hav¬ 
ing been taken on a contingent basis; that defenjiant had 
agreed, in view of the fact that witness had startedj out with 
practically nothing to advance expenses so far as [the busi¬ 
ness was concerned and even to the extent of loaijiing wit¬ 
ness money for personal uses, and that defendant had ad¬ 
vanced expenses along until fees came in, and defendant 
had loaned witness, up to the time of dissolution!, around 
$300.00, but that the moment fees came in, (p. 236) the 
advances defendant had made to the firm and td witness 
personally were deducted, and the balance was distributed 
60-40; that after the receipt of defendant’s letterl of Feb¬ 
ruary 26, 1923, defendant and witness discussed tbe situa¬ 
tion in detail; that defendant told witness about his 
219 financial condition and that defendant and; witness 
agreed to continue as they were until the expiration 
of the partnership term, and that defendant agreeci to con¬ 
tinue to advance expenses and charge the partnership ac¬ 
count until May 1. | 

Thereupon the witness testified further as followjs: 

j 

“Now, your Honor, since the defendant has se0n fit to 
make such an arraignment of the plaintiff on the prohibi- 
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tion question, T takt^ this occasion to offer somethin^ in evi¬ 
dence alon" that line. ITe thonglit it was so important that 
lie defrayed the expenses of a witness to come here from 
diicairo to testifv a<i*ainst me. I will state I never drank 
in such a wav or at such times as to interfere in the slij^ht- 
est way with the handliiiii: of any iirofessional business. 
There were not more than two or three times duriipc: the 
year that T was there with liquor on my breath durini>‘ office 
hours. The statemi?nt of the witness, Mrs. Walter, that this 
was frequent is absolutely false, with apologies to the lady. 
The (p. 237) occasion of closing the door was not duo to 
my personal condition—there was a bottle on the table. I 
was there with a friend taking a drink. I am not sure 
wliether she closed the door voluntarily or at my request. 
About ^Vlrs. Foster coming down- 

Bv the Court: 

Q. “Was the friend a personal friend or a client? A. 
“T don’t recall; I believe it was a personal friend. 

Q. “What time of day was that ? A. “I don’t remember; 
T believe it was in the afternoon. 

Q. “How much had vou had to drink that dav before vou 
came to the office? A. “I had not had anv. I believe he 
brought it into the office with him, and we had three drinks 
together, and T very frequently telephoned !Mrs. Foster to 
come down after me. I do not remember whether on that 
occasion I phoned her; I probably did telephone her to come 
down after me on that occasion. I certainly did if I had 
been drinking. Outside of four or five occasions I do not 
specifically remember more than just this one and maybe 

one other that I ever drank during office hours, or 
220 coming to the office with liquor on my breath, (p. 

2.38) Colonel Williams is himself a man who drinks 
and was then. I have seen him as much intoxicated as I 
ever have been. Neither one of us made a practice of 
drinking during office hours, but quite frequently, after five 
o’clock, we would have drinks together in the office. We 
both, during the year, would sometimes have a bottle in our 
desks, and after the office was closed, after five o’clock, we 
very frequently would have a drink or two before we went 
home, and we would have these drinks together. He some¬ 
times had his bad nights, too, and the morning after he was 
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usually wholly incompetent to handle any business; he suf¬ 
fered terribly with headache after taking too mbch. For¬ 
tunately, I did not have that experience. In fact, we both 
drank liquor when we saw fit and both of us knew that the 
other did, both before and during and after the partnership 
term, but I would not say that either one of us ever let that 
interfere with business. ! 

‘‘In regard to being trusted to handle business alone, I 
have had occasion to handle, since the dissolution of the 
partnership, a number of very important cases and I han¬ 
dled them successfully alone. In the Henderson dase, which 
has been mentioned. I had exclusive control of tqe conduct 
of the entire proceedings and earned a fee for njiyself and 
associate counsel in Alabama of over $70,000. (p.| 2.39). 

‘‘The same situation is true in the Yingling case, where 
the final result to myself and associates was about $7,000. 

“There are a number of other cases that I have handled 
recently, immediately following the termination oi^ the term, 
and I handled two or three tax cases for Colonel! Williams 
after I left his office. He trusted me to handle those. He 
did not collaborate with me but he relied upon !me to do 

the work.” ! 

I 

I 

The witness testified further as follows: I 

1 

“In connection with the contract of October 14^ 1926, we 
argued for several days about that contract. I insisted that 
under the terms of our original agreement! and sub- 
221 sequent understandings, I was entitled not only le¬ 
gally but equitably to a full 40 per cent. Hb pointed 
out to me the work he had done or was going to dp in those 
claims. My biggest argument in support of my contention 
was the fact that he had gained a big advantage in tetaining 
control of the cases and the contacts with the variohs clients. 
Your Honor knows how contact with clients in the handling 
of business produces new business, and so forth, and in 
answer to a motion for production of these books defendant 
says he has these files mingled with business pei^sonal to 
(p. 240) him, probably procured from the same j sources, 
and your Honor knows it is a distinct advantage! to have 
personal contact with clients, to write letters in your own 
name, and let the clients know that vou are successfullv 
handling the cases. For that reason, when I left t|ie office, 
I insisted upon the right to personally conduct somejof these 
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cases and attempt to establish a goodwill in my own name. 
I think it was a distinct advantai>’e and worthy of some con- 
sideration from him, instead of from me to him, even in 
view of the extra work he had to do. 

“At that time, I say, we were discussing for several days 
the various matters in his office here in Washington. I was 
very much in need of funds at that time. I had, after leav¬ 
ing here, made some very unwise investments in Florida, 
and I had some expenses before me at that time, and I went 
to Colonel Williams just to secure the payment of the bal¬ 
ance due in the Drving Systems case. The argucment was 
changed about that. He stated then that he would not pay 
me the balance then unless I would agree to give him some 
larger share in the German cases of amounts that had al¬ 
ready been agreed upon and the prospects of collecting 
were pretty fair at that time. The money was impounded 
in the office of the Alien Property Custodian—the awards— 
and it looked like (p. 241) an easy proposition. He pointed 
out to me the largtj amount of work he would have to do 
in attempting to secure this legislation and men- 
222 tioned various Members of Congress whose support 
he could get, and the 134 claims we had involved 
war risk premiums and represented that many clients who 
also could secure the support, some of them, of their Con¬ 
gressmen/, and ho proposed to communicate with all these 
j)eople and have them write their Representatives to sup- 
])ort favorable legislation which would work to the advan¬ 
tage of war risk claimants and to the disadvantage of in¬ 
surers. 

“I considered at that time that if he was going to do a 
large amount of work in that connection it might be worth 
some extra com])ehsation, although I was perfectly willing 
to assume any part of it and do anything I possibly could. 
At that time I agreed with him that I would concede to 
him $2,500 additional compensation for doing the addi¬ 
tional work that 1 would be relieved of doing. That was 
done by agreeing to lake 35 per cent, instead of 40 per 
cent, up to $50,000 to the amount of $2,500. 

“I clo not claim that Colonel Williams practiced any 
fraud on me in that case. I do not think he would do 
anything of that liind. I do know that we had a perfect 
understanding as to the division, and on that day when 
I was in (p. 242) his office we discussed the various per- 
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centages back and forth. I belleve^Z he suggested as low 
as 25 per cent^ I insisting all the time that I shcjuld have 
no reduction, and I know that we linally agreed on 35 and 
G5, and a memorandum or letter was dictated tcj the ste¬ 
nographer- I 

By the Court: 

Q. “Who was the stenographer? A. “I have forgotten 
the name; she was Colonel Williams’ stenographer. But 
during that conference Colonel Williams had a bottle of 
whiskey in his desk and we had had a few drijnks then 
and took some while the stenographer was writing the let¬ 
ter. Later, my wife came up and drove us to Colpnel Wil¬ 
liams ’ farm in Virginia, and I have no explanation to make 
of the terms of that contract. 

Q. “You mean you have no explanation to make of the 
difference between 30 and 35 per cent: Did lyou read 
223 the contract? A. “No. 

A. “Did you get a copy of it? A. “I believe he 
handed me a copy, signed with his name; I believje he did. 

Q. “Your recollection is that you got a copy of |it signed 
by him? A. “That is my recollection. I do not have it and 
I (p. 243) don’t know what I did with it, although ^here are 
a number of letters he wrote me that I do not h^ve. But 
I do know that was the understanding at that time—35 and 
65—and he distributed as much as over $11,000 on that 
basis, and then discovered the contract. I don’t claim that 
Colonel AVilliams fraudulentlv did that. I thihk he is 

» I 

beyond anything of that sort. It might have been Ian error 
in dictation or understanding on the part of thp stenog¬ 
rapher who had heard some of the discussion-^I don’t 
know. 

Q. “You don’t want me to understand your Condition 
was such that you did not know what was going| on? A. 
“No, neither one of us was very much intoxicated.! 

Q. “If he had said 30 per cent in dictating you were 
wide-awake enough to have heard it? A. “I probibly was. 
Although at that time Colonel Williams and I had gotten 
pretty close together and were really friends and had com¬ 
plete confidence in each other—at least I did in him, and, 
although we both considered the other as being tight Scotch- 

13—5564a I 



194 


ASHBY WILLIAMS VS. K. M. FOSTER ET AL. 


men, in our dealings we had considerable regard for each 
other. I do not think either one of us is disposed to hold 
grudges; we have patched up many differences.” 

The witness testified further as follows; 

“Now, in regard to the value of time spent in writing 
the (p. 244) number of letters written in the various mat¬ 
ters, and so forth and the value of my time; Without any 
braggadocio, I want to state something which will give your 
Honor some idea of my capacity. Last summer, during 
about two and a half months, I was in Senator McKellar’s 
office and handled his entire office business with the 
224 assistance of one stenographer, and that is the work 
that usually employs the time of one secretary and 
three assistants. We had an average during that two and 
a half months of from 75 to 100 letters a day to read and 
respond to. I dictated practically 50 or 60 letters or as 
much as one stenographer could write and I typed the rest 
of them mvself. In addition to that we had to meet callers 
and make numerous personal contacts with the Depart¬ 
ments. At the present time, I am employed in the Veterans 
Bureau. I have charged to me at the present time 30,000 
case numbers which involves 3,000 to 5,000 active cases 
which require intermittent action; some may require action 
once a month or every two months; some with correspond¬ 
ence right along. I take action on the average of 50 cases 
every day. I take some action on them. In these cases I 
have to familiarize myself with the files which range from 
25 to two and three hundred pages. I have to know enough 
about what has happened in the case to take some action 
on it. (p. 245) I average 50 a day down there on those 
cases. I have recently been assigned to a special task. The 
General Accounting Office requires in every case submitted 
for awards to a veteran or his dependents that the Director 
of the Bureau submit a decision comprising the statement 
of facts and the decision of law. There are two men in the 
whole Awards Division that are doing this work. All of 
these cases are new to me and they come from all over the 
Division—cases I have never seen. I have to become 
familiar with these files, examine the sufficiency of the evi¬ 
dence and write out a statement of facts and the decision 
of law. I dispose of an average of 30 decisions a day in 
those cases. 
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‘ ‘ In connection with the actual time spent and iits value 
in the Henderson case, for instance, where the fee was over 
$70,000, I spent in actual working time and preparation of 
brief not over one month of working time. So th$t I have 
always considered that service is not determined by the 
amount of time or the number of letters wjritten of 
225 conferences had, but it is the character of the work, 
and, in our case, the results—the final resT^ilts. All 
of our cases were taken practically upon a contingent basis. 
The extent of the success in the case was the gr^at value 
(p. 246) of the service, not only for Colonel Williams but 
for myself. There was a perfect understanding! between 
us at the time I left Colonel Williams, both through per¬ 
sonal conferences and letters, that fees in all the I partner¬ 
ship business would be divided on the basis of 401 per cent 
to me and 60 per cent to him. Both of us at that time pre¬ 
pared and submitted to the other a list of what that busi¬ 
ness w’as so that no doubt could arise in the future, as to 
anv of the cases and fees. Every single matter now in 
dispute is included in both of those lists. The diefendant 
has always insisted upon his right, as contained in| the con¬ 
tract, to a controlling voice over the handling of fhe busi¬ 
ness in case of dispute, and he has retained control of the 
conduct of the cases and insisted upon the collection of all 
the fees personally. | 

‘‘After Colonel Williams ordered me not to return to his 
office, upon the occasion of our difficulty in the sufnmer of 
1923, I felt perfectly justified, so far as my legal rights 
were concerned, in not offering or giving any further assist¬ 
ance. It was a matter of some humiliation to nie that I 
returned again to his office under those conditions.! I could 
not return for somo time, he refusing me entry jinto the 
i-ooin wliore the files were kept aiul therefore I ^ould do 
(p. 247) no work on those cases. But I had a vitali interest 
in the successful prosecution of those cases under the terms 
of our contract because they were all contingent upon suc¬ 
cess, and I used all the diplomacy I could to reinstate at 
least civil relations between Colonel Williams antfl mvself 
so that I could assist in any possible way in their successful 
settlement. Subsequent to that time our relation^ became 
more civil and friendly. I have always shown a I disposi¬ 
tion of being ready at all times to give any aid ijhat was 
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asked or even permitted by Colonel Williams in any way 
in all of his cases. 

226 ‘‘Xever before the filing of defendant’s answer to 
this bill did the defendant ever intimate in any way 
that I had breached the partnership agreement, and an 
employment contract was never mentioned. The idea of a 
contract of employment is simply a theory of defense which 
was developed subsequent to the filing of this suit. 

“I believe your Honor, so far as testimony goes, we will 
rest with that.” 


The witness testified on cross examination as follows: 
(p. 248) that he argued the David A. Wright counterclaim 
in the Court of Claims; that in response to a question as to 
whether or not the defendant did not prosecute the counter¬ 
claim in the Supreme Court of the United States, the wit¬ 
ness replied that he did not deny that the defendant may 
have filed a petition for certiorari in that case; that upon 
being asked whether, when witness was having the talk 
with defendant in defendant’s office on October 14, 1926, 
and defendant mentioned the necessitv of laving these 
German claims and their possible payment before members 
of Congress, the witness objected and whether witness sug¬ 
gested that such conduct on defendant’s part would be 
illegal and that it would be lobbying, the witness replied, 
“Xot at all; I thought it was fine business”; Thereupon 
the following occurred. 

Q. ‘Hs it not a fact, Mr. Foster, that when you said, 
during the course of that conversation that vou were going 
to take only 35 per cent but never less than that, and that 
when Colonel Williams refused, and you started to walk 
out of the door, (^olonel Williams then said to you (p. 249) 
will not pay you that much unless the court makes me:” 
Is not that a fact? A. ‘‘Xo, I started to walk out when he 
said he would not pay me anything in the Drying Systems 
case until I agreed to a reduction. 

Q. “You say, then, that it is not a fact, as I just stated: 
That is not correct? A. “Xo. 

Q. “Why did you come back into the room after 
227 that remark'of Colonel Williams? A. “After what 
remark ? 
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Q. ‘‘That he would not pay you anything in the Drying 
Systems case, as you stated? A. “He said ‘There is no 
use for us to fall out about it/ he says, ‘I think we can get 
together,’ and we continued the argument. ; 

Q. “Kow, did you not talk that matter over jwith him 
verv thoroughlv? A. “Yes, verv. | 

• • 7 ♦ I 

y. “Before you finally called in the stenograi:|her? A. 
“Yes, very thoroughly. I 

Q. “And it was to your interest to have that matter 
settled, as you thought, according to your idea, and as he 
(p. 250) thought, according to his idea of what jit should 
bo? A. “Xo, I thought it was different and that lit should 
stand as it was. I 

y. “I see; but you wanted to have the thing at that time 
uiulerstood, did you not? A. “Xo, T did not. j 
y. “You mean you were not interested at all[? A. “I 
didn’t want any alteration of the then-presenjt under¬ 
standing. 

y. “You were interested in the subject of the discussion, 
were you not? A. “Certainly. | 

y. “And it was a vital matter to you? A. “0|f consid¬ 
erable importance. | 

y. “And after this thorough discussion, a stenographer. 
Miss Edwina Meek, was called in—Does that refresh vour 

I 

recollection? A. “Yes. 

! 

y. “^liss i\Ieek was called in and it was dictated in the 
presence of both of you, wasn’t it? A. “I think sp. 

Q. “You collaborated in the dictation, did you inot? A. 
“We probably did. j 

228 (p. 2'51) Q. “And when it was written u^, it was 

brought in, and both of you read it over together, 
and he kept a copy and gave you a copy? A. “Xo| I didn’t 
read over a copy. | 

y. “Did you read over the original? A. “Xo. I 

y. “Did you sign it without reading it? A. “I think so; 
I am pretty sure; I know I signed it; I didn’t rpad it. I 
was satisfied it had been written up all right or dictated all 
right; I just signed it, and I believe I stuck a co^by in my 

pocket. I 

Q. “Xow, you mentioned the fact that there was liquor 
in the office at that time? A. “Yes. 
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Q. ‘‘Is it or not a fact that after you and Colonel Wil¬ 
liams had had this discussion about this business arrang:e- 
ment and had finally reached the sii*’ning of this a^’reement, 
that you then, for the first time, took a drink? A. ‘‘Xo, we 
had several drinks before that. 

Q. “Is it not a fact that the liciuor that was there on that 
occasion was broimlit there l)v von? A. “Xo, I think he 
had just boug’ht a case or half a case that he thouglit was 
very fine: he had it'in pints there (p. 252) and wanted to 
test it out. It was a new kind and he thoui>:ht it was verv 
ffood. 


Q. “After this a^rreement had been sie:ned and tliis 
amount of liquor had been taken, is it not a fact that you 
and Colonel Williams then went out for a drive together? 
A. “I so testified. 

Q. “That is a fact? A. “Yes.“ 


Thereupon the following occurred: 

^vlr. StalToi'd: “That’s all: thank von. I want to call 

* 

Colonel Williams, and ask permission of the Court, in view 
of the allegation with respect to lo])bying, that I can have 

Colonel Williams take the stand and state exactlv 

% 

229 what was done. 

The Court: “I have my mind made up on that: it 
was a proper thing to do, and it is just a waste of time to 
argue that.” 

The following exhibits, introduced in evidence at the 
trial of the cause, are also a part of the statement of 
evidence: 


230 Defendant’s Kxhibit Xo. 1. 


Xovember 4, 1922. 
Memorandum for ?\Ir. Foster. 


1 am handing yon my check for One Hundred Dollars 
($100.00) as a loan which I understand will be repaid out 
of the first fees coming in to which vou mav be entitled. 

■ ^ ASHBY WILLIAMS. 


AW. W. 
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Defendant's Exhibit No. 2. j 

i 

February 261, 1923. 


.Mr. Kobort M. Foster, 

601 Southern Buildin.<>-, 

Washington, D. C. 

Dear ^Fr. Foster: 

T think it would be highly advantageous to both parties 
if you and I could amicably agree upon a mutual basis for 
the dissolution of the existing arrangement, and I shall 
be very glad of anv definite suggestions from vou lookin 
to that end. 

Yours very truly, 

ASHBY WILLIAMS. 

W/W. 


<r 
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(Plaintiffs^ Exhibit No. 1.) 
Ashby Williams, Robert M. Foster. 


Williams & Fostei*, Attorneys-at-law, Southern Building, 

Washington, D. C. I 

April i 1923. 

]\Fr. Robert M. Foster, I 

601 Southern Bldg., | 

Washington, D. C. I 

Dear Mr. Foster: | 

1 think in the interests of definiteness the fact|that our 
]iartnorship agreement expired on April 4, 192^, should 
I)e noticed. In an effort to definitely establish our irelation- 
shi]) I suggest the following things: | 

(a) That for the present the ]mrtncrship name Continue, 
but that each be independent in respect of any newimatters. 

(b) That for the sake of conyenience, the overhead until 
the first of ^lay be charged to the partnership acepunt. 

(c) That the jiartnership business be handled |together 
as heretobefore, and that if you remain in the shite, as I 
ho]ie you will, that after the first of May a definitp portion 
of the overhead to be assumed by each be agreed hpon. 

Yours very sincerely, 

(Signed) “ ^ ASHBY WILLIAMS. 

ASHBY WILLIAMS. 
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2.3.'^ (Plaintiffs’ Exhibit Xo. 2.) 

April 9, 1923. 

Colonel Ashbv Williams, 

Southern Buildinii*, 

AVashiiiirton, D. C. 

Mv Deah Colonel: 

Replying to yonr communication of the 7th inst. will 
state that I liavc taken cine notice of the fact that our ])art- 
nershi]) agrc'ement expired on April 4, 1923. 

With res])ect to yonr suggestions looking toward a defi¬ 
nite establishment of onr future relationship, I have the 
following obscM’vations to make: 

(a) The ])roposal that for the ])resent the ])artnership 
name continue, but that each lie independent in respect 
ot* any new business appears to me to be imjiracticable for 
the following reasons: 

1. It would be extremely difficult under such an arrange¬ 
ment to determine which of us were entitled to credit for 
anv new business secured. As vou know, it verv often 
happens that business is sent to one individual member of 
a firm where the ])arty sending the same contemplates such 
business ])eing handled bv the firm itself. It would be 
difficult in such case to sav that it would have been sent at 
all but for this fact or whether the party sending it con¬ 
templated that it would be liaiuiled by one or both mem¬ 
bers For instance, a communication submitting a matter 
to be handled, received last Saturday, was addressed by 
^Ir. Kenefick to the firm, ‘CVttention iMr. Foster.’’ Obvi¬ 
ously the writer contemplated that this matter would be 
personally handled'by me. In fact, he stated in a former 
conversation that he intended to request me to go down to 
Georgia and take care of this business for him, in view of 
my acquaintanceship with Georgia people and conditions. 
Yet it can not be said in this case that I am fully and exclu- 
sivelv entitled to credit for this business and it might be 
legitimately claimed that the fact that the communication 
was addressed to the firm indicated that Mr. Kenefick con¬ 
sidered it firm business. And although the case is handled 
by me exclusively and only my time and efforts, rather than, 
tlie firm's, are spent in handling the same, it can not be 
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positively stated that you are not entitled to some con¬ 
sideration in the matter. I 

Again, as another illustration, I have in mind oine of our 
correspondents, Mr. Eaton, who addresses all jhis com¬ 
munications to you personally and to whom you l^ahitually 
write as an individual rather than the firm. Obviously, 
any business which he sends will be submitted in | the same 
manner, yet he unquestionably contemplates that such busi¬ 
ness will be handled by us jointly. He has already stated 
that he would submit further claims of a ciibnt which 

i 

234 he has alreadv’ secured, in connection with;the state 
contract tax business. Yet this business having been 
secured upon an idea originated and dev’eloped bf’ myself, 
should certainly accrue in part to my benefit. Thb same is 
true with your other acquaintances with whom I lihv'e corre¬ 
sponded in your name in connection with the saihe matter. 
Tt would, therefore, seem to me that something more defi- 
nite along this line will have to be agreed upon, rather than 
the general understanding that each of us will be inde¬ 
pendent in respect of any new business secured. 

2. The second and as equally pertinent reasonj for con¬ 
sidering such a plan impracticable is this: Thel greatest 
asset enjoyed by any lawyer or firm of lawyers is jits good¬ 
will. It would seem to be extremely unwise to | continue 
an effort in the enhancement of the value of the f^rm name 
only to have such asset in a large part dissipated by a 
future nominal and publicly announced dissolutio^. More¬ 
over, it is perhaps true that what value there is l(pft in the 
good-will of the firm upon dissolution inures largc^ly to the 
benefit of the senior member of the firm. T tliink t|us would 
be especially true in our case, and accordingly it vyould ap¬ 
pear to be extremely unfair to myself to pursu^ such a 
course. For this reason, also, I think it would li)e to our 
mutual interest to begin at this point to develop a good¬ 
will in our individual capacities, a thing in itself which 
occurs simply by the lapse of time and continuation in busi¬ 
ness in one capacity or another. ‘^Rome was not built in 
a day. ’ ’ I 

(b) It is entirely agreeable to me that under \vhatever 
arrangement we proceed, that the overhead until | the first 
of May be charged to the partnership account and deducted 
from fees realized by business inuring to the partnership 
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along* witli ail other i)artnersliip expenses which will have 
accrued on that date; iiamelv, Mav 1, l!r2d. 

(c) I am also in accord with your suggestion that the 
partnership business be handled jointly as heretofore, each 
of us devoting as much time to the same as is required for 
its ])roper disposition. With respect to your suggestion 
that after the first of May, each of us assume a portion of 
the overhead to be agreed upon, I have this to say. Instead 
of my undertaking to bear a definite percentage of all over¬ 
head expenses which arc incurred, it would be preferable 
to me for vou to make against me a charge of a certain 
fixed amount per month, merely as rental for office space, 
stenographic services, etc. In order, however, for me to 
operate under such an arrangement, it will be necessary, as 
I have stated to vou, for vou to withhold collection from 
me of the monthly amount agreed upon as my part of the 
overhead for some length of time. However, such an ar¬ 
rangement will be possible from my standpoint if you can 
undertake to manage the overhead in this manner for a 
definite period, say six months. 

235 I will be glad to have a further definite statement 
of your ideas of the points covered and to reach 
some definite agreement concerning the same as earlv as 
possible. 

Yours verv cordiallv, 


F/w. 


23b 


(Plaintiffs' Kxhibit Xo. 3.) 
Ashby Williams, Robert M. Foster. 


Williaius Foster, Attoriieys-at-Law, Southern Building, 

Washington, D. C. 


Mr. Robert M. Foster, 
Southei*n I>uildiiig, 
Washington, D. C. 

Dear Mr. Foster: 


April 9, 1923. 


I had no definite reason for suggesting the continuation 
for the present of the firm name. Probably the most con- 
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Crete one was the fact that we have on hand a considerable 
su])ply of firm stationery. Since, however, the cln^nge must 
be made at some time, T dare sav it mirfit as well be made 

7 ♦’ 'w.* I 

now as anv time and it will be according;!v done, i 

The only other point is about overhead. As you know I 
have advanced considerable overhead already and will ad¬ 
vance it and charge it to the partnership account until 
Mav 1st. j 

As respects your overhead after May 1st, as I stated to 
you in person a day or two ago, it may be that | shall be 
able to be of service to you, but I would not care! to agree 
to that. Frankly, I think you should definitely agree upon 
your location in the suite and the amount to be pajd by you 
after May 1st as an individual. If I am able to b^ of serv¬ 
ice, I w’ill, but I should not like to assume the contractual 
obligation to take care of your overhead. I 

I would definitely promise to take care of your overhead 
for a certain length of time, but for my present | financial 

situation. For this reason I would not like to as^iume anv 

* 

contractual obligation in respect to this matter, j 
Yours verv sincerelv, j 

(Signed) ‘ ‘ ASHBY WILLIAMS. 

ASHBY WILLIAMS. 


W/w. 


237 (Plaintiffs’ Exhibit No. 4.) | 

April 1923. 

Colonel Ashby Williams, 

Southern Building, I 

Washington, D. C. I 

Dear Colonel Williams: I 

! 

i 

I have no objection whatever to a continuation of the 
use of firm stationery by each of us until the preseijt supply 
of the same is exhausted. In fact, I think this is desirable 
from the standpoint of economy. My suggestion on the 
point was occasioned by a consideration of the desirability 
of advising my acquaintances and yours from time to time 
and as occasion arises, of a discontinuation of the partner¬ 
ship. This I thought desirable for the reasons heretofore 
stated. I 
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To offer something* definite in connection with each of our 
interests in any new business secured and for the purpose 
of an understanding between ourselves as to what is now 
business, I suggest that any business forwarded to or se¬ 
cured by either of us in the future relating* to the matter of 
the state contractor's tax or claims against Germany be con¬ 
sidered as business'secured by the firm; that this also be 
the case with respect to any class of matters or specific 
cases with respect to which we have definitely begun nego¬ 
tiations prior to April 4, 1923, with a view to jointly han¬ 
dling the same. I have in mind particular instances, such 
as the IVoelfel matter, and do not mean to cover by this 
suggestion anv matters which we have onlv casuallv dis- 
cussed between ourselves or have individually discussed 
with others witli a view to a possible future securing of the 
business. I do not know what to suggest with respect to the 
Kenefick matter received by this office subsequent to April 
4th, and would welcome any suggestion from you on this 
point. 

With respect to your suggestion of the desirability of my 
immediately selecting a particular space in the office and 
agreeing upon a particular price to be ])aid as my part of 
the overhead, I suggest I retain the same office which I am 
now occu})ying, agreeing to ])ay therefore and for steiio- 
grai)hic services, etc., $75 per month after May 1 st. T realize 
that this is something under the price suggested as rea¬ 
sonable if the same were let to a stranger, but have taken 
into consideration in naming this sum that certainlv 
238 for a great length of time the greater part of my 
occupancy of the space and use of stenographic serv¬ 
ices will be in the interest of firm business on account of 
which you arc equitably under obligations to assume a 
larger per cent of the burden since you are to enjoy the 
larger per cent of the proceeds of this business. Time and 
services devoted to my individual business will, no doubt, 
be very limited at least for some length of time in the 
future. 

I hope you will find it possible to temporarily take care 
of the overhead in the manner before suggested in view of 
the fact that it is desirable that I remain in the suite in 
order that we may the more satisfactorily cooperate in the 
handling of the firm’s business, and I will probably find it 
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impossible for some time to advance the amouijt agreed 
upon for overhead purposes. However, a definite settlement 
of this ])]iase of tlie matter may be held in abevipiee until 
May 1st, at which time you will, no doubt, have a better idea 
of vour own financial situation. j 

Faithfullv vours. i 


F/w. 
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(Plaintiffs’ Exhibit No. 5.) 


Ashbv Williams, Robert M. Foster. 

Williams cV: Foster, Attorneys-at-law, Southern jBuilding, 

Washington, D .C. I 

April 1923. 

Mr. Robert M. Foster, 1 

Southern Building, | 

Washington, D. C. 

! 

Dear Mr. Foster: | 

L have for attention your second letter to me of the 9th 
of April. I 

I have thought over it carefully and my response is as 

I 

follows: i 

You suggest agreeing to pay, after May 1st, for the room 
you now occupy, together with other facilities aijd steno- 
gra])hic service, $75 a month. This is, of course, ^uite out 
of the (piestion. The fixed office expenses lieije (rent, 
stenogra])her and telephone) are always $350 or ihore per 
month. For you to assume $75 of this expense a^d leave 
for me $275 per month is, of course, not to be thpught of 
as it is entirely unreasonable. Nor do I feel ^hat you 
should expect me to advance you any money or extend you 
anv credit to take care of vour overhead. Franklv, I 
think you should take care of your expenses as Ij have to 
take care of mine. Indeed, I am not quite able to| see how 
you feel justified in suggesting that I be relied Upoh to take 
care of any part of your overhead, especially in vidw of the 
fact that I have done that for some time and, in Addition, 
have advanced you certain funds for your personal use. 
The expenses of these offices must be borne in actugl money 
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and llieii* })ayiiu‘nts (‘ivato.v a siliialion wliicli must ho mot 
t'rankly in a definite and business-like way. 

As respects wliat should be considered as partnership 
business, 1 should say tliat partnership business includes 
those matters in which a contract was made by the partner¬ 
ship during its existence. In order that no doubt may exist 
as to what these matters are, I am having prepared a list 
ol them. It mav be true that matters received bv either 
may be traced to personal relationships established during 
the continuance of the partnership, but to say that any 
business received after the termination of the partnership 
is the result of such personal relationships would be 
extremelv unusual. 

240 I should say, therefore, that where either one of 
us has been employed in any matter after the 4th of 

April, 192M, that such business becomes individual busi¬ 
ness. In view, however, of the fact that you have made an 
investigation of the question of state contractor’s taxes, it 
has alwavs been mv intention to ask vou to assist me in any 
such matters that I might receive. 

Yours very sincerely, 

(Si-ned) ^ ‘ ASHBY WILLIAMS. 

i ASHBY WILLIAMS. 

W/w. 

241 (Plaintiffs’ Exhibit No. 6.) 

Ashby Williams, Robert M. Foster. 

Williams (jc Foster, Attorneys-at-law, Southern Building, 

Washington, D. C. 

i April 14, 1923. 

Mr. Robert ^I. Foster, 

Southern Building, 

Washington, D. C. 

Dear Foster: 

No arrangements having been made for your occupancy 
of any ])art of this suite after the end of April, 1923, I 
assume that you will vacate the suite on or before the 30th 


I 
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of A])ril, 1923, and I am aecording'ly endeavoring to find 
tenants for the space. | 

Yonrs verv trnlv, I 

(8i-iK‘d) ^ ^ ASHBY WILLIiAMS. 

ASHBY AVILLilAHS. 

W/w. I 
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(Plaintiffs’ Exhibit No. 7.) i 

April 14, 1923. 


Colonel Ashby Williams, 
Sonthei’ii Building, 
Washington, 1). C. 

Hear Colonel Williams: 


Ylianks for the information contained in voiir commnni- 

» I 

cation of even date. 

I will be pleased to receive at your earliest cohveniencc 
th(‘ list of cases referred to bv vou in vour commhnication 
of the 11th. 

Yonrs verv trnlv. 


F/w. 


24.‘> (I ’A1N '1' 1 V Es ’ EX111B1 'r Xo. 8.) i 

Following is a list of pending matters in which Williams 
cV: Foster are interested, pursuant to an agreement dated 
April 4, 1922: ! 

i 

(1) Before the Mixed Claims Commission :| 

Amalgamated Sugar Co. i 

Amoskeag Mfg. Co. | 

Ainesworth Coal 8z Iron Co. 

American Cargo Transport Co. | 

Atkinson, Haserick & Co. | 

Antonaides &. Co., N. P. | 

A vent & Co. ! 

Antolini, D. & Co. 

Ashcraft, Wilkinson & Co. 

Arkell & Douglass, Inc. 

Bansh Machine Tool Co. | 

Bridges & Co. | • 
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Bocarra, M. D. & Co., Inc. 

Buttorworth-Judson Co. 

Brainard Coinniission Co. 

Baldji, Geo. P. 

(’liase Ba<»- Co. 

California Canneries Co. 

Central American Cattle Co., Inc. 

Comors, J. B. c'c Co., Inc. 

Central Bag Mfg. Co. 

Chase & Sanborn. 

Collieries & Commerce Corp. 

(^olin & Ellett. 

Columbia Xaval Stores Co. 

('arev Leather Co. 

* 

Court right, Dimick & Cunningham. 

Commercial L^nion of America. 

Cummins, Albert I).—Schooner John Twohv. 

Cummins, Albert D.—Schooner Laura C. Anderson. 
Cummins, Albert D.—Schooner Laura Haldt. 

Cummins Transportation Co.—Schooner Marie F. Cum¬ 


mins. 


Cummins Transportation Co.— 


Schooner Pauline M. Cum¬ 


mins. 

Carsten Packing Co. 

Crandall-Pet tee Co. 

Dexter & Carpenter, Inc. 

Delaware Steamship & Commerce Corp. 
Egbert & Dirig. 

Edgar, W. H. & Son. 

Elfiott & Dudley. 

El i^eno Mill & Elevator Co. 

Elliott, John. 

244 Fargo Keal Estate Trust. 

Farone, Frederick & Co. 

Gaddis Cotton Co. 

Gano Moore Co. 

Gano Moore Co. 

Garrard, W. M. & Co. 

Gillespie, L. C. & Sons. 

Groton Iron Works. 

Gulf States Steel Co. 

Goodwin, J. H., Limited. 

E. A. Dawson. 
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Sweeney Bros. i 

:\r. L. Kalich & Co. | 

Stella Lettunich, Executrix of Estate of p. B. Let- 
tunicli. I 

Austin & Rowley Cold Storage Co. | 

J. P. Bravcovicli. | 

Scuricli & Jerenicli. 

F. P. Marinovich. I 

M. N. Lettunich. ! 

Hall, Martin L. ! 

Hansen Produce Co. I 

Hammond Standisli & Co. | 

Haldt Transportation Co. j 

Heclit Liebman & Co. i 

Hempstead, C. W. Lumber Co. I 

HevwoodAVakefield Co. ! 

Hollingsworth & Vose Co. 

Hvnds, Sam I. & Co. 

Hupp Motor Car Corp. | 

Hupp Motor Car Corp. | 

Humphrey & Co. | 

Inman Howard & Inman. I 

Inman Akers & Inman. | 

Inman & Howard. | 

Ignnz Strauss & Co. I 

Jehl, Francis. | 

Kleinert Rubber Co., I. B. 

Koshland, J. & Co. 

Levy, Ernst & Herman. 

Levy, Ernst & Herman, Inc. 

London-Savannah Naval Stores Co. 

Lucius Beebe & Sons. 

Lux Fibre Furniture Co. 

Meacham & Babcock. | 

ATattlago, Charles F. & Sons. I 

^Faddox Rucker Co. I 

^Fason Smith & Co. I 

l\Fay Transportation Co. | 

]\Fiddletown & Co. | 

l\riss. Delta Exyx & Tdg. Co. 

AFiladv Grain Co. 

« 


I 

1 

i 

i 


14—r)564a 
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^Morrow, M. M. 

^Mutual Mining Co. 

245 ^fcConnell, Edward & Co. 

]\IcDonaldy Francis J.—Schooner Francis M. 
^IcDonald, Francis J.—Schooner Henry W. Cramp. 
^IcDonald, Francis J.—Schooner William C. May. 
McDonald Transportation Co.—Schooner Francis I. Me 
Donald. 

MeComber, W. L. & Co. 

Northern Coal Co. 

Nash, E. W. Co. 

Ocean Accident & Guarantee Corj). 

Phelps, Wm. H. 

Plymouth Cordage Co. 

Proctor, Lewis & Co. 

Philadelphia Bag Co. 

Pleasant Valley Farm. 

Riegal Sack Co. 

River Plate Com’l Co. 

Radcliffe Turbine Drive Co. 

Robinson Transportation Co.—Schooner Albert W. Rob 
inson. 

Robinson Transportation Co.—Schooner Josephine. 
Silvan Newburger & Co. 

Steinhardter & Nordlinger. 

Storm & Bull. 

Sprague, H. C. 

Severn Transportation Co.—Bark John J. Phillips. 
Southland S. S. Co. 

Strawbridge & Clothier. 

Technology Sales Co., Inc. 

Thayer-Foss Co. 

Thonet. 

Thonet Wanner Co., Inc. 

Virginia Shipbuilding Corp. 

Walker Armstrong & Co. 

Walker Armstrong & Co.—Insurance case. 

Woodworth, Herbert G. 

Wareing, W. G. & Co. 

Williams Steamship Co. 

Williams, Jeremiah & Co. 

Wit combe, McGeachin & Co. 

Williamson, J. J. 
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Williamson, J. J., W. TT. Williamson & W. H. Stribling. 
Willev & Co., Inc. 

Wrisfey, Allen B. Co. | 

York Mfg*. Co. | 

I 

246 (2) In the Court of Claims: 

Austin, Jere. | 

Drying Systems, Inc. I 

O’Neal, Max. 

Spear, Harry B. v. Harriman. ! 

Wright, D. A. Counterclaim. | 

I 

(3) Before the Bureau of Internal Revenuje: 

Brown Printing Co. I 

Coane, Robert—1920 Taxes. | 

Edgar. I 

United Fuel & Supply Co. 

Wright & Potter Printing Co. I 

(4) Miscellaneous: | 

Helios. I 

Lesser, Max. | 

Netherlands claim. ! 

Atlantic Southern Dental College. 

Cie Auxilliare (Foster succeeds to Patterson’s fee agree¬ 
ment ). j 

i 

247 (Plaintiffs’ Exhibit No. 9.) j 

April 28,1923. 

I 

_ 1 

Memorandum for Colonel Williams. 

I have looked over the list of cases which you| prepared 
as containing those in which Williams & Foster jare inter¬ 
ested pursuant to and upon the basis of our agreement 
executed April 4, 1922. I 

I am preparing another list which contains not only the 
names of the cases, but the amount involved, fee arrange¬ 
ment and other data, and submit this list for | your ap¬ 
proval. 

The alterations made in the list which I am jpreparing 

and herewith submit to vou are as follows: I 

* ( 
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1. Ill claims pending before the Mixed Claims Commis¬ 
sion I have inserted the number of cases secured through 
J. & H. Goodwin which were not jacketed and had not been 
entered in my docket at the time your list was made up. 

2. In cases in the Court of Claims, I have changed my list 
to read “Cases in Court’’ in view of the fact that Spear 
V. Harriman is in the District Court rather than the Court 
of Claims. I have also included in this list the claim of 
C. F. Wicker v. The United States, in which I understand 
the contract of employment was made between April 4,1922 
and April 4, 1923. 

3. In cases before the Bureau of Internal Revenue, I 
have included the case of Saxon Motor Car Company, the 
Briscoe Motor Conij^any for Joseph N. Ely, and the Robert 
Coane matter is also corrected to include taxes from 1917 
to 1920. 

4. Under Miscellaneous, I have added the case of the 
State of Oklahoma v. The United States. I have also in¬ 
cluded the Werkspoor case. I do not know whether the 
omission of this case was an oversight, but it is my recol¬ 
lection that when the same was received from Major Hunt, 
we had an understanding that it would be handled as firm 
business, although I have done very little work on the same 
to date. I shall, however, leave the inclusion or exclusion 
of this case to your election. I have also included under 
miscellaneous the Cronkhite matter. I do not believe anv 
fee will be paid in this case, but in the event it should, it is, 
of course, properly divisible. I have also included the claim 
of the Central American Cattle Company, which was sub¬ 
mitted bv mv friend Farrar in New Orleans, but in which 
no action has been taken. This is a proper claim, as I see 
it, against the Shipping Board, and I will be glad to have 
you look it over and give me your advice on the merits at 
vour convenience. The Lena Krohn matter is also included 
and I think properly, in view of the fact that our arrange¬ 
ments with our correspondents have been completed 

248 although the actual contract of employment has not 
vet been executed. 

I have stated the fee arrangements in those cases where 
I had sufficient knowledge. I w’ill thank you to supply the 
discrepancies in this respect which appear in the list. 
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It is my understanding that all of the foregoing* matters 
will be handled jointly by us and that the gross flee earned 
under the contract with the firm will be divided | sixty per 
cent to you and forty per cent to me, provided,! however, 
that out of the first fees earned in anv of the foregoing 
matters, you are to be reimbursed for expenses which have 
been made on the firm account which, by agreement, ex¬ 
tends from April 4, 1922, to May 1, 192k | 

Please confirm my understanding of the foregoing mat¬ 
ters or state vour exceptions to same, if anv existj. 

ROBERT M. FOSTER. 


F/W. 


I 


I 
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259 (Plaintiffs’ Exhibit No. 11.) | 

Ashby Williams, Robert M. Foster. | 


Williams & Foster, Attorneys-at-law, Southern i Building, 

Washington, D. C. 

June 9tji, 1923. 

Colonel Ashbv Williams, i 

Southern Building, ! 

Washington, D. C. 

Dear Colonel Williams : 

I think it a good idea for purposes of record an|i to avoid 
any future misunderstanding, that we agree definitely and 
as accurately as possible upon the status of th^ account 
between us which arose out of our partnership joperatioii 
which ceased on April 4th last. j 

With this in view I am submitting below a istatement 
which shows the condition of the account as disclosed by 
the book which you kept of expenditures and receipts on 
behalf of the partnership, the same not being intended as 

an ^‘account stated” but merelv in an effort to reach an 

* ! 

agreement as to a definite total. 

As w’e have agreed, although the partnership ejxpired on 
April 4th, office expenditures charg-able to the firfu account 
extend from ^lay 1st 1922 to 'Slay 31st 1923 I inclusive, 
making a total period of thirteen months. My | computa¬ 
tion as to the condition of the account as disclosed bv the 

I ^ 

books are as follows. (A few items not entered on the 
books are also stated and indicated.) | 

Disbyrse7/ie7its. \ 


Total oflSce rent. S2,600.00 

Total Stenographic service. 1,820.00 

Total towel service. 16.25 


Stamps. 42.57 

Stationery and printing. 134. $8 

Telephone and telegraph (includes private messages).... 264.97 

Traveling expenses (Includes S20 expended by me to 

Philadelphia—not entered on booKs). 245.65 

Miscellaneous expenditures. 128.08 


Receipts. 


$5,253.00 


Patterson ofl5ce space. $244.70 

Tabb do do . 334.15 

Fees (includes $100 due from Hunt—not on books). 3,925.^ 

Delafield Thorne & Burleigh, April & May—not on books) 20.00 


Excess. 

15—5564a 


I 


4,524.68 

$728.32 
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Of the expenditures made as above indicated $708.32 were 
disbursed from your private funds in the nature of an ad¬ 
vancement to the firm while $20 was so advanced by me. 
This shows a net balance due you from the firm of $708.32, 
and to me $20, which, according to our understanding, is 
to be received out of the first fees received on firm 

260 business before anv division of the same. After 
each of us are thus reimbursed for advances made 

on firm account anv fees received on firm account are to 
be divided 60% to you and 40% to me: Provided, however, 
that out oT t]u‘ fii’st ])()i-tion of any fees to wliicli I ani (*n- 
titled to receive as aforesaid, you are to receive the $300.00 
advanced to me for my personal use. 

The foregoing presents as accurate a statement of the 
status of our finances as I am able to give from the informa- 
tion which T now have and I will thank you to examine the 
same very carefully in connection with your own computa¬ 
tion of the account. If the statement herein accords with 
the status of the matter as concluded by yourself please 
(‘onfirm the same to me or if there is any discrepancies or 
inconsistencies disclosed, I will thank you to indicate 
whei-ein your conclusions differ from the statement above 
given. 

Tordiallv vours, 

(Signed) '* * POET. M. FOSTER. 

261 (Plaintiffs’ Exhibit Xo. 11 Vl>.) 

June 9, 1923. 

Mr. Robert M. Foster, 

Continental Trust Bldg., 

IVashington, D. C. 

Dear Mr. Foster: 

I have vour letter of June 9, 1923. I have had Mrs. 
Walter make a statement of the account as shown by the 
book and am handing you herewith a copy of the same. 
The net balance appears from that account to be $836.86 
instead of .$728.32 as suggested in your letter. I do not 
know how this difference occurs but assume the account as 
kept in the book to be correct. T would thank you to point 
out wherein the difference arises if you can. 

I think it was generally understood that what was ad¬ 
vanced by me upon office expenses, etc., would be paid out 
of the first fees coming into the partnership. I do not 
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recall, however, 'that I have at any time agreed that the 
amount of $300 loaned you for your personal account 
should wait upon such fees. In fact, the money thus loaned 
was merely a cash loan and due when made. ! 

Yours very sincerelv, 

ASHBY WILLIAMS. 

W/w. 

Enc. 

262 (Plaintiffs’ Exhibit No. 12.) 

I 

The American Agent, ! 

Mixed Claims Commission, United States 4 Germany, 
Edmonds Building, 

Washington, D. C. 

Sir : i 

Pursuant to our verbal conversation of recent date, we 

I 

beg to submit herevrith a list of those claims Sled by us 
which contain only items for loss resulting froin the pay¬ 
ment of premiums on war risk insurance policie$. 

The Amalgamated Sugar Company. i 

Amoskeag Manufacturing Company. 

A vent & Company. I 

American Transport Cargo Company. I 

Atkinson, Haserick & Company. 

N. P. Antoniades Company. 

D. Antolini & Company. | 

Austin & Rawley Cold Storage Co. | 

Ashcraft, Wilkinson & Co. j 

Baush Machine Tool Company. I 

M. D. Becarra Co. | 

Bemis Bro. Bag. Co. 

Butterworth-Judson Co. 

Lucius Beete. 

Brainard Commission Co. ! 

Geo. P. Baldji. | 

Chase Bag Company. 

California Canneries Co. 

Central American Cattle Co., Inc. 

Colleries & Commerce Corp. | 

J. B. Comers & Co., Inc. 

Chase &• Sanborn. 

Cohl & Ellett. 

I 

i 

I 
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Columbia Naval Stores Co. 

Corey Leather Company. 

Courtwright, Dimmick & Cunningham, Inc. 

Commercial Union of America, Inc. 

-Vlbert D. Cummins (Schooner Laura Haldt). 

Cummins Transportation Co. Owner Marie F. Cummins. 
Cummins Transportation Co. Owner Pauline M. Cummins, 
('’arston Packing Company. 

Crandall-Pettee Company. 

E. A. Dawson. 

Delaware Steamship & Commerce Corporation. 

Egbert & Dirig. 

W. II. Edgar & Son. 

Elliott & Dudley. 

J. P. Braycovich. 

El Reno Mill & Elevator Co. 

John Elliott. 

Ernest & Herman Lew, Partners. 

Ernest & Herman Lew, Inc. 

Fargo Real Estate Trust. 

Frederick Fa rone & Co. 

Gaddis Cotton Co. 

W. M. Garrard & Co. 

L. C. Gillespie & Sons. 

Groton Iron Works. 

263 Gulf States Steel Co. 

Martin L. Hall. 

Haldt Transportation Co. 

Hecht Leibman & Co. 

C. W. Hempsted Lumber Co. 

Hollingsworth & Voss. 

Hupp Motor Car Corp. 

Humphrey & Co. 

Inman, Akers & Inman. 

Inman & Howard. 

Inman, Howard & Inman. 

Ignaz Strauss & Company. 

L. Kalich & Co. 

J. A. Koehland & Co. 

"M. N. Lettunich & Co. 

Stella Lettunich. 

London, Savannah Naval Stores. 

F. P. ^larinovich. 
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Meacham & Babcock Shipbuilding Co. | 

Maddox Rucker Co. I 

Mason Smith & Co. | 

May Transportation Co. | 

Middleton & Co. i 

Mississippi Delta Export & Trading Co. I 

Milady Grain Company. ! 

W. M. Morrow. 

Mutual Mining Company. | 

Edward McConnell & Company. j 

Francis McDonald Owner Schooner Cramp. | 

Francis McDonald Owner Schooner Mav. i 

V \ 

McDonald Transportation Co. Owner Schooner Francis J. 

McDonald. | 

W. L. McComber & Co. I 

Northern Coal Co. 

E. W. Nash Co. I 

\Vm. H. Phelps. | 

Plymouth Cordage Co. j 

Lewis Proctor Co. ; 

Philadelphia Bag Co. | 

River Plate Commercial Company. 

Robinson Transportation Co. Owner Schooner Albert W. 

Robinson. ! 

Robinson Transportation Co. Owner Schooner Jcjsephine. 
Scurich & Jerenich. 

Silvan Newburger & Company. j 

Steinhardter & Nordlinger. ! 

Storm & Bull. | 

Severn Transportation Co. | 

Southland Steamship Company. 

Strawbridge & Clothier. 

Sweeney Bros. I 

Technology Sales Co., Inc. i 

Thayer & Foss. | 

Virginia Shipbuilding Corp. | 

Woodworth, Herbert G. ! 

W. G. Wareing & Co. j 

Williams Steamship Co. i 

264 Jeremiah Williams Co. | 

Witcombe McGeachim Company. | 

J. J. Williamson. | 

J. J. Williamson, et al. | 
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Francis Willev & Co., Inc. 

York Manufacturing Co. 

It is our understanding that these claims are to be sub¬ 
mitted to the commission for formal rejection, claimants 
reserving the right, however, to receive further consider¬ 
ation if it appears in any case that the premiums covered 
policies on lost or damaged property where such premiums 
w^ere not covered bv insurance. 

We have the honor to remain, dear sir. 

Respectfully, 

WILLIAMS & FOSTER, 
Bv-. 

ft' 

26.5 Defendant's Exhibit Xo. .3. 


Williams & Foster, Washington, D. C. 


Col. Ashbv Williams, 

V f 

Southern Building, 
Washington, D. C. 


Dear Col. Williams: 


June 11, 1923. 


Replying to your letter of the 9th in which you request 
that I point out any ditferences which I can that exist 
between my computation of our partnership account and 
yours. 

In the first place let me point out that there are several 
minor items that enter into the transaction which, although 
if taken into consideration would make a difference in my 
favor, have been omitted from the statement without any 
specific objection having been raised on my part. This con¬ 
cession I thought proper to make in order to avoid any 
impression of having a desire to squabble over details but, 
on the other hand, of making the most generous settlement 
possible by giving you the benefit of the “fractions” in 
every instance. Perhaps one of the most important items 
of expense assumed jointly by me although mot properly 
chargeable to the partnership account, includes telephone 
and telegraph messages transmitted by you in connection 
with your own business in which I was — no way interested. 
I can recall offhand numerous messages and calls in con¬ 
nection with your Wright, Livingston, Electrice Cable, 
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Meecham, and other cases which in many months no doubt 
constituted a large part of the telephone bill. You must 
also take into consideration that not only the postage and 
stationery bills were incurred to large extent in clonnection 
with your own business etc. Under these circumstance- 
it would appear to be more equitable that I should be given 
the advantage at every possible point rather [than you 
should expect me to concede the ^‘edge’’ to you. I However 
I have no desire to make a wrangle of any kind civer these 
miscellaneous details but am willing to be gigged” in a 
moderate way to get the matter definitely settled, | 

Perhaps I would not have mentioned the foregoing mat¬ 
ters but for your suggestion that the books of account are 
sure to constitute an infallible indication as to| the true 
status of our account. For instance in glancingj over the 
account vou will discover that towel service for 14 months, 
rather than 13 months have been included. I niight also 
point out that I have from time to time made several small 
expenditures for postage, fasteners, blank forms, etc., 
which I considered too trivial to involve in bookkeeping and 
was willing to let pass unnoticed. | 

However, suppose it be assumed that in general these 
miscellaneous items are properly not taken into | consider¬ 
ation, there are omitted from the ‘‘receipt^’’ column 
266 of your statement a couple of items whijch, taken 
alone, would make a material differende in the 
balance arrived at by you. I will therefore take ypur totals 
and assuming they are correct so far as any itemjs appear¬ 
ing in the books, will make corrections by other items 
properly entering the account and on that bafeis strike 
another balance. These corrections consist firfet of the 
$20.00 expended by me in my trip to Philadelphia but of my 
own funds, and on the receipts side the fee coHected by 
Hunt in connection vrith a German claim and the rent of 
Delafield Thorne and Burleigh for the month of May. The 
corrected total and balance would then appear a$ follows: 

As stated: As corrected: i 


Disbursements. 

Receipts. 

.... $5,251.54 
.... 4,414.68 

Disbursements. 

Receipts.^ 

. $5,271.54 
. 4,524.68 

Balance. 

_ $836.86 

Balance. 

i 

. $746.86 

1 

Due to you. 

Due to me. 

_ $726.86 

_ 20.00 




$746.86 
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In reply to your suggestion that ‘‘I think it generally 
understood that what was advanced by me upon office ex¬ 
penses, etc., would be paid out of the first fees coming into 
the partnership. I do not recall, however, that I have at 
any time agreed that the amount of $300 loaned you for 
your personal account should wait upon such fees. In fact, 
the monev thus loaned was merelv a cash loan and due 
when made/' I beg to hand you herewith copy of a memo¬ 
randum which vou directed to me at the time of making the 
first $100 of this advancement and I think there could have 
been no question that each of us contemplated that the 
other $200 so advanced could only be paid in the same 
manner. However, so far as this is concerned, I will cer- 
tainlv make an effort to discharge this obligation as soon 
as it is possible to do so from any source. 

Sincerelv vours, 

KOBT. ]\r. FOSTER. 


267 

(Defend.\nt’s Exhibit No. 4) 
Williams & Foster. 


1922. 

.4pr. 23. R. P. .\ndrews stationery. 49.50 

May 1. Stamps. 3.00 

May 3. Rent for May... 200,00 

3. Rent from Patterson to May 15. 12.50 

15. Rent to June 15—Tabb. 25.00 

17. Mrs. Walter to Mav 15. 70.00 

29. M rs. Walter.*.. 70.00 

June I. Tabb Rent to June 31 <fc Tel. to date. 12.80 

1. C. E. Gould (stationerj'). 4.15 

2. Rent for June. 200,00 

2. Telephone bill to May 10. 14.70 

3. Stamps. 3.00 

3. Towel service for May. 1.25 

5. Wilson matter. 12.50 

5. E. B. Patterson rent to July 1 Tel. 35.05 

16. M. Walter. 70,00 

24. R. P. Andrews Stationeiy*. 10.25 

Jul. 1. Tabb rent July & steno. June. 52,55 

1, Patterson rent for July. 24.75 

1. M. Walter, steno. 70.00 

3. Towel service. 1.25 

5. Telephone Co.... 25.60 

5. Rent for July. 200.00 

13. C. E. Gould, stationer\'. 2.50 

15. Mrs. Walter. 70.00 

15. Trip to New York. 34.00 

24. Foster exp. to N. Y. adv. 30.00 

Aug. 2. Exp. Norfolk, New York & ret. 40.00 

2, Tabb rent Au^t. steno. July & Tel. 51.70 

2. Mrs. Walter steno. 70.00 

3. Robert Coane ca^, int. 370.01 

7. Rent for .August. 200.00 

7. Postal tel. 1.16 
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I 

Aug. 17- Mrs. Walter.j. 70.00 

24. Stamps.i. 1.00 

28. Telephone bill.I. 51.30 

Sep. 1. Tabb rent. 51.60 

1. Mrs. Walter.I. 70.00 

7. Rent for Sept.^ 200.00 

6. Mrs. Walter.^ 70.00 

20. Towel service.i 2.50 

Oct. 1. Trip to Richmond (Spear).i. 11.65 

2. Mrs. Walter.1. 70.00 

2. Mr. Tabb steno to date Rent Nov. 1. 51.56 

5. Patterson rent etc. 65.36 

5. Telephone.23.43 

5. Rent for Oct.I 200.00 

268 I 

Oct. 14. C. E. Gould, stationery.[ 4.75 

16. Mrs. Walter, steno.i 70.00 

16. Towel service. l 1.25 

23. Stamps.; 1.00 

23. Trip to New York (Edgar). 25.00 

Nov. 1. Tabb—Rent, tel. & Steno. 51.5(1) 

1. Mrs. Walter.1 70.00 

3. Costs, Spear v. Harriman. 16.00 

3. Heston Land Co. Int. Rev. fee. 100.06 

3. H. B. Spear. 300.00 

4. Telephone bill. 19.93 

6. Rent for Nov. 200.00 

IS. Mrs. Walter. 70.00 

20. Towel service.i 1.25 

22. Stamps.1 4.00 

Dec. 2. Trip to N. Y. & Detroit.; 85.00 

2. Rent from Tabb. 37.5(|) 

2. Towel Service.1 1.25 

2. Stamps.| 4.00 

2. Mrs. Walter.j 70.00 

13. Rent for Dee.| 200.00 

13. Rent for Nov. from Patterson. 20.0(|) 

18. Mrs. Walter.j 70.00 

18. Spear costs.J 25.00 

18. Drying SN’stcms (Kenefick). 333.35 

22. Towel Service.j 1.25 

23. Stamps.J 2.00 

27. Telephone.| 43.76 

27. Brads.| 1.90 

28. Reven uc st am ps.I 10.00 

30. Revenue stamps, fasteners & brads.! 13.00 

30. Clamp.! 1.00 

1923 

Jan. 4. Printcraft shop. 30.58 

4. Andrews Paper Co. 13.10 

4. Mrs. Walter.i 70.00 

10. Stamps Farrar. 200.00 

15. Rent for .Ian.I 200.00 

16. Mrs. Walter.I 70.00 

31. Robert Coane. 2,179.14 

Feb. 1. Telephone bill.| 23.16 

1. Mrs. Walter.i 70.00 

2. C. E. Gould, stationery.| 9.25 

2. Towel service.| 2.50 

12. Postage.j 1.09 

13. Buist & Buist (J. B. Comers). 80.86 

15. Rent for Feb.i 200.00 

15. Mrs. Walter.j 70.00 
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1923 

Feb. 15. M. J. Kenefick refund. 83.33 

Mar. 2. Mrs. Walter. 70.00 

2. Patterson rent. 65.95 

15. Rent for March. 200.00 

15. Typewriter ribbon. 1.00 

21. Mrs. Walter to Mar. 15. 70.00 

27. Telephone bill. 40.20 

27. C. E. Gould. 10.50 

26. Stamps & express. 2.00 

.Apr. 4. Frank E. Ball... .'. 250.00 

4. Mrs. Walter. 70.00 

4, Stamps. 1.48 

7. Postal Tel. 1.11 

14. Rent for April. 200.00 

16. Ribbon. .75 

16. Mrs. Walter. 70.00 

19. Towel service. 2.50 

30. Telephone to .Apl. 10. 20.67 

30. Dclafield, Thorne & B. rent. 10.00 

May 1. Mrs. Walter. 70.00 

11. Rent for May. 200.00 

15. Mrs. Walter. 70.00 

Mr. Patterson rent to June 1. 21.10 

25. Stamps. 1.00 

31. Mrs. Walter. 70.00 

June 3. Towel service to June 1. 2.50 

10. Telephone bill to May 10. 13.24 


$4,414.68 5,251.54 

Balance. .;. 836.86 


$5,251.54 5,251.54 

270 Defendant’s Exhibit No. 7. 

' September 26, 1923. 


Mr. Hobert M. Foster, 

Continental Trust Bldg., 

Washington, D. C. 

Dear Mr. Foster: 

I have a very large payment to make early in Oetober on 
my farm, and am consequently very hard pressed for 
funds. It occurred' to me that you might be somewhat in 
funds as a result of the sale of your Heston Land Company 
interests and I am therefore writing to ask if it is possible 
for you to do so to let me have a check for the $300 which 
I loaned vou. If vou cannot send me a check for the full 
amount, a check for a portion of it would be very greatly 
appreciated. 

Yours very truly, 


AW/W. 
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271 Defendant's Exhibit No. 8 . i 

Robert M. Foster, Attorney-at-law, Continental Trust Bldg., 

Washington, D. C. | 

9/27/23. 

Dear Col. Williams: 

Replying to yours of the 26th in re payment of loan of 
$300: A large portion of the sales price received i^rom sale 
of Heston land interests was previously absorbed by ad¬ 
vances from Mr. Gallagher, I having verbally pledged my 
interests in the corporation as security. While II did re¬ 
ceive some cash from the transaction it is scarcely enough 
to supply actual necessities for self and family | for next 
two or three months, which is the earliest I can ex|)ect, with 
any degree of certainty, to take in any fees. 

I have yet unpaid many small bills for current j expenses 
but I expect to be in position to take care of the^e as well 
as mv oblio’ation to vou some time before Xmas. I 
I know of the obligations you have to meet aitd appre¬ 
ciate the fact that you also are in a ‘‘pinch” but |he situa¬ 
tion is as stated and I do not see how that it will be pos¬ 
sible under the circumstances for me to do an3'thi|ng at the 
present time and I am sure you know enough of jny finan¬ 
cial condition to appreciate my position in the mutter. 

Of course the situation is very painful as wejl as em¬ 
barrassing to both of us and I assure vou I will be much 

pleased to have the matter settled as soon as it i^ possible 

for me to do so. | 

Yours verv trulv, I 

ROBT. M. FOjSTER. 

272 Defendant's Exhibit No. 9. 

Law Offices Robert M. Foster, Munsey Bl^g., 

Washington, D. C. | 

October 2$, 1923. 

Col. Ashbv Williams, i 

Southern Building, | 

Washington, D. C. I 

Dear Colonel Williams : | 

In conversation some days ago over the telephone you 
stated that the plan was to have the witnesses in the Spear 
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c*aso assemble in vour office with counsel the clav before the 
trial, which I believe is set for next Tuesday. 

I will thank you to advise me if my impression of the 
program is correct and to telephone me of any intervening 
change of plans. You can reach me at my office phone 
which I gave !Mrs. Walters, which is !Main 4892, or at my 
home which is North' 5636. AVill you also be good enough 
to give this latter number to Mrs. Walters to use when 
appropriate in answering inquiries. 

Has the Netherlands brief vet been returned bv the lega- 
tion. Please advise as to the status of the matter and 
secure from Capt. Calhoun copy of the brief for my perusal 
of one is now available. 

Yours verv trulv, 

ROBT. M. FOSTER. 

RMF/CR. 

273 Me m o randii m . 

Plaintiff's Exhibit No. 28 is a 27 pager/ printed pamphlet 
entitled “^lixed Claims Commission, United States and 
Germany, Opinion in War Risk Insurance Premium claims 
(November 1, 1923), printed at the Government printing 
office, 1923’’. 

274 Defendant’s Exhibit No. 10. 

Law Offices Ashby Williams, Suite 601 Southern Bldg., 

Washington, D. C. 

January 11, 1924. 

Mr. Robert M. Foster, 

Munsey Building, 

Washington, D. C. 

Dear jMr. Foster: 

It is mv understanding that our fee arrangement in re- 
gard to the taxes involved in the Howard AY. Baker estate 
is as follows: That you will receive one-third (%) of any 
amount received by me as a fee in that case. 

Be good enough to put your 0. K. on this. 

Yours verv truly, 

ASHBY AVILLIAMS. 

AAY/W. 

0. K. 

ROBT. M. FOSTER. 
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i 

I 

I 

Defendant's Exhibit No. 11. i 


Mr. R. M. Foster, 

Washington, D. C. 


February 2l|, 1924. 


I 


I 


Dear ]\Ir. Foster: 


I have this day received from yon check for $250 and 
am handing yon my checks for $75 which makes a| net paid 
by yon to mo of the $250 check, the sum of $175} I have 
tliis day received from Mr. Kimbrough at Greenwood, Miss., 
a check for $250 in his matter before the Bureau of In¬ 
ternal Revenue. The retention bv me of onerhalf the 
anionnt of lliat check wliieh is yonr share out of said cheek 
together with the net amount above stated of $175 paid 
by yon to me tliis date, makes a total of $300 wthich yon 
have in the manner before stated this day paid mb in satis¬ 
faction of loans aggregating the amount of $300 hereto¬ 
fore made bv me to von. ! 

* • 1 

Yonrs verv trnlv, 

ASHBY MHLLIAMS. 


AW/W. 


276 Defendant's Exhibit No. 12. 


Law Offices Ashby Williams, Snite 601 Sonthernj Bldg., 

Washington, D. C. 


Mr. Robert M. Foster, 
]\runsey Building, 

Washington, D. C. 

Dear Mr. Foster: 


April 22j, 1924. 

i 

i 


I hand yon herewith my check for the snm of $1,177.92 
which is yonr portion of the fee in the Howard TV'. Baker 
Estate matter, after settlement between yon and myself of 
all outstanding accounts. The matter of my pniichase of 
yonr interests in the typewriter desk, the filing caliinet, the 
rng and the extra chair will be adjusted as soon as ascer¬ 
tain what the cost of those articles was and agre4 npon a 
basis for my pnrchase of yonr interest. I 

Yonrs verv trnlv, I 


W/w. 


ASHBY WILLIAMS. 


I 

I 


I 
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Defendant's Exhibit No. 13. 


Studstill-Matthews Motor Company, Andalusia, Alabama. 


Col. Ashby Williams, 

()0] SontlKM'ii I>l(lii‘.. 
Wasliington, D. C. 

Dear Colonel: 


Mav 14, 1924. 


Have been hoping* I would hear from you before this 
time but assume that nothing important has developed. I 
wish upon receipt of this letter you would wire me advising 
of status of any matters of importance there as it is possible 
that if I am not specially needed in Washington I will make 
a short trip to Florida next week. Mention especially in 
your wire the Netherlands case, the Edgar matter and any 
other case that deserves special mention. You might want 
im‘ to know wlieu things will get ri])e in the Wright case*, 
the Drving Svstems and O’Neal cases. 

I guess this letter will reach you on Fridav morning so 


])lease wire me by day letter as above suggested. I have 
heard nothing whatever about the remittance from United 
Fuel and would like to know if tliev have made a move. If 
not I will jog them again. 

^ly present plans are to be in Washington by the first of 
June at the latest' but if necessarv I think I could make 
it back there by the latter part of next week. Please send 
the wire here and after that address any letters to me at the 
Birmingham address, ‘2127 Second Avenue, which T gave 
Mrs. Walters. 

Having a real good time and working hard. Hope things 
are fine wdth vou. 

Sincerely yours. 


R. M. FOSTER. 


278 Defendant’s Exhibit No. 14. 

May 16, 1924. 

Mr. Robert M. Foster, 

Care Yielding Bros. Co., 

2127-31 Second Ave., 

Birmingham, Ala. 

Dear Mr. Foster; 

I received your letter this morning and wired you as 
follows: 
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‘‘Xothing new in Netherlands, Wright or Edgar cases. 
Ilope you will be here, however, by June first at l^st. No 
word from Detroit. Suggest you jog them up.’’ | 

T have not heard a word from the United States Fuel 
('‘ompany and was just about to write you and sug*gest tliat 
it might be a good idea to jog them up. When these things 
grow stale, they grow more difficult. If you do hot want 
them to know that you are away, you might spggest a 
loiter to me to write them. j 

T liavo not vet been able to get anv action bv itho com- 
mittoo in tlie Edgar case, although the clerk told jne a few 
days ago that he thought he could refer it to a sub-cpmmittee 
this coming Saturday. I notice you made a mistake in 
claiming $3,253.79 instead of $3,173.79, this by n^t giving 
credit for the $80 refund which was made. I do hot know 
just how to overcome this since Mr. Vincent hhs called 
for the letter from the Commissioner which we have in the 
files, which discloses that fact. I would like to have your 
suggestions on that. I had a long talk with Vincent and 
convinced him that he was altogether wrong abofit it, and 
think I have won him over to see the justice of thd claim. 

Captain Calhoun and I have been working on th^ Nether¬ 
lands case to some extent. I am just now going j over his 
additional brief. I think I shall insist all the wavl through 
on sticking as closely as possible to international! law and 
keeping away from cases decided upon court action^ and the 
debtor and creditor, etc. I think this is our stron^’est hope 
and reallv the true basis of settlement under inteirnational 
justice. I 

Please write me about the Detroit matter. 

I hope you and Mrs. Foster and ^‘Bumps’’ arje having 
a very happy and prosperous time. | 

Yours verv sincerely, 

ASHBY WILLIAMS. 

W /w. I 
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279 (Plaintiffs' Exhibit No. 14.) 

Law Offices .AsJiliv Williams, Suite 601 S'oullieni Building’, 

Washington, D. C. 


I June 19, 1924. 

Memorandum for Mr. Foster. 

Dear Mr. Foster: 

I enclose you my check for the sum of $337.25, made up 
as follows: 

Purchase price your interest in furniture in this 


office. $67.25 

40% of the $675 check received from the United 
Fuel & Supply Company. 270.00 


Yours very truly, 
(Signed) 

W/w. 


$337.25 

ASHBY WILLIAMS. 
ASHBY WILLIAMS. 


280 Defendant’s Exhibit No. 15. 


Air. Robert M. Foster, 
Washington, D. C. 

Dear Mr. Foster: 


August 4, 1924. 


I received this morning from the United Fuel & Supply 
(’ompany a check for $397.80 which, together with the $70 
paid by them to you recently at Detroit and the $675 here¬ 
tofore sent us, makes the total fee in the transportation 
tax matter. 

The balance, therefore, duo you is $117.12, for which I 

hand vou herewith mv check. 

• • 

Yours verv trulv, 

ASHBY WILLIAMS. 

W/w. 

Enel, check. 
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281 Defendant’s Exhibit No. 16. 


Mr. R. M. Foster, 

Washington, D. C. 

Dear !Mr. Foster: 


May 14, 1925. 


I hand you herewith my check for the sum of $332.00 
which is your portion of the check for $1,000 given to me 
bv Colonel Wise in the Tax Test case matters,! after de- 
ducting the sum of $40 on the Commerce Clearing House 
matter and $28 covering the cost of printing thei brief and 
l^etition in tlie Max L. O’Neal case. | 

Yours verv sincerelv, ! 

ASHBY WILLIAMS. 

W/w. I 

Enclosure. | 

282 Defendant’s Exhibit No. 17. i 


Law Offices Ashby Williams, Suite 601 Southern Bldg., 

Washington, D. C. 

May 16, 1925. 

Mr. Robert M. Foster, i 

Washington, D. C. | 

I 

Dear ^Ir. Foster: ; 

It is mv understanding that we have mutuallv agreed 
that with respect to the matter involving the test of the 
tax on income derived from contracts with states or sub¬ 
divisions thereof, there will be as between us ian equal 
division of anv sums received bv me from Colonel Wise on 
those cases or on am^' business directly resulting there¬ 
from with the exception that as respects the $3,000 retainer 
to be paid to Colonel Wise and myself that youl have re¬ 
ceived or will receive forty per cent (40%) of the amount 
of such retainer received by me. I 

In order that the matter may be clearly before us, my 
understanding with Colonel Wise is that he wilj pay me 


16—5564a 
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fifty per cent (50%) 'of any retainers received or any con- 
tini>ent compensation recovered in any of these cases. 

Yours very trulv, 

' ‘ ASHBY WILLIAMS. 

W/w. 

Terms accepted. 

R. M. FOSTER. 

5/6/25. 

283 (Plaintiffs' Exhibit Xo. 16.) 

Law Offices Ashby Williams, Suite 601 Southern Building, 

Washington, D. C. 

July 7, 1925. 

Mr. Robert M. Foster, 

Investment Building, 

Washington, D. C. 

Dear Mr. Foster: 

The judgment in the case of Spear v. Harriman amounted 
to $2,275 plus $195 of accrued interest, making a total of 
$2,460. Laider our fee arrangement with Mr. Spear we 
were entitled to 15/25 of that amount, which amounts to 
$1,45(). From this amount $500 has been paid to, or rather 
deducted by Mr. Morgan, as his fee, leaving a balance to 
be distributed of $956.00. Forty per cent of $^956 is $382.40, 
for which amount I beg to hand vou herewith mv check. 
Yours verv trulv, 

(Sioned) ’ ’ ASHBY WILLIAMS. 

ASHBY WILLIAMS. 

AW/W. 

Enclosure. 


284 (Plaintiffs' Exhibit No. 17.) 

July 7, 1925. 

Jo Y. Morgan, Esq., 

Douglas, O’Bear & Douglas, 

Southern Building, 

Washington, D. C. 

Dear ^Ir. Morgan: 

I find that there were some errors in the calculation of 
the amount due Williams & Foster in the Spear v. Harri- 
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man case. The amount of the judgment and interest was 
$2,275 plus $195. This makes a total of $2,470 instead of 
$2,460 as figured by you and Mr. Spear. 15/^5 of this 
amount would be $1,482 instead of $1,456 whichj you gave 
me. The difference is $26. The difficulty with! your cal¬ 
culation and Mr. Spear’s arises from two errork—first in 
the addition of the amount of the judgment and the amount 
of the interest which you made $2,460 whereas| it should 
have been $2,470; and second in calculating th^ 15/25 of 
that amount. | 

I dare sav when vou receive the check fromj the clerk 
for the costs that this matter can be adjustedj with me. 
If not, will you be good enough to take it up j with Mr. 
Spear with a view to having him pay me the sum of $26. 
For your information I attach a copy of your calculations 
upon which the amount paid me was based. 

Yours vorv trulv, 

ASHBY WILLIAMS. 

AW/W. 

Copy to ^[r. Spear. 

('’o])y to 'My. Poster. 
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(Defendant’s Exhibit No. 18.) 


August 13, 1925. 


Robert M. Foster, Esq., 

% Rev. R. A. Foster, i 

Castleberry, Ala. | 

I 

Dear Mr. Foster: | 

I saw our friend, Mike Cronin, on the elevator itoday and 
he thought a certain interesting piece of paper I would go 
forward tomorrow. It is perhaps unnecessary for me to do 
so, because I spoke about it before you left, |but I am 
writing to ask that in view of the acuteness of th^ situation 
here that you will be good enough to let me hear! from you 
at the very earliest possible opportunity. ! 

Major Hope was down a few days ago but had not seen 
Williams and Dolan. 

With very best wishes, I beg to remain, | 

Yours very sincerely, ! 

ASHBY WILLIAMS. 


AWAv. 
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286 {Defendant’s Exhibit No. 19.) 

Studstill-Carson Company, Realtors, 13 Datura Arcade 
Bldg., West Palm Beach, Florida. 

Sept. 22,1925. 


Dear Colonel: 


This will advise vou of mv safe arrival. Have already 
begun the highwayman’s game and soaked all my dough. 
Things look like they will be good later and my present 
letter address is P. 0. Box 3494, West Palm Beach. My 
telegraphic address is same as I left, “Care L. M. Studstill, 
13 Datura Arcade”. 

Please forward any mail and keep in louch with me. If 
you get in any spare change I can invest it at much profit. 

Hope things are going well with you. 

Best regards, etc. 

(Signed) R. M. FOSTER. 


287 (Defendant’s Exhibit No. 20.) 

October 1, 1925. 

Mr. Robert M. Foster, 

13 Datura Arcade, 

W. Palm Beach, Fla. 

Dear Mr. Foster: 

I am endeavoring to prepare the declaration in the tax 
matter. As you know, the purpose is to file a suit in the 
United States District Court for the Eastern District of 
Virginia. Please let me know whether you have considered 
the advisability of filing this suit in the Court of Claims. 
You will recall that the Court of Claims is verv favorable 
to returning Internal Revenue taxes. 

As I see it, however, the suit will be for the recovery of 
’ taxes erroneously or illegally paid, and undoubtedly in all 
these cases the taxes paid were those which were returned 
by the taxpayer. In other words, if an error was made it 
was made by the taxpayer rather than by the government, 
since they did not involve any question of additional assess¬ 
ments. What is your understanding as to the attitude of 
the courts where the taxpayer seeks to recover money which 
he voluntarily paid, especially taxes voluntarily paid? I 
can well understand where a man has been assessed some- 
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thing and pays it under protest and it turns Out to be 
illegally assessed and collected that there is evety reason 
for it to be returned. Your discussion of this ph^se of the 
matter will help a great deal. Will you please let me hear 
from YOU as earlv as vou can on this as we are ainxious to 

^ V ^ I 

get the suit started. j 

I hope you are getting along nicely. Some time ago I had 
the privilege of certifying to your good charactet on your 
application to become a member of the bar. Ofi course I 
had to stretch my conscience a great deal to do thi^. 

With very best personal wishes to yourself and Mrs. 
Foster, I beg to remain, | 

Yours verv sincerelv, | 

ASHBY WILlilAMS. 

AW/w. 

288 (Defendant’s Exhibit No. 21.) 

October 2|L, 1925. 
^Ir. Robert M. Foster, I 

13 Datura Arcade, j 

W. Palm Beach, Fla. i 

Dear Mr. Foster: 

I have not heard from you in response to myi letter of 
October 1st touching the tax matter. I find that there are 
a number of cases in the Court of Claims involving the 
right to tax income derived from the United States and I 
think we should take earlv action in our matter If we are 
to preserve our rights. Won’t you please let me Hear from 
you in response to my letter as soon as possible 'and very 
much oblige. 

With very best personal wishes, I beg to remainj 
Yours verv sincerelv, I 

ASHBY WILI^IAMS. 

AW/w. I 

I 

289 (Defendant’s Exhibit No. 22.) 

P. 0. Box 3494, West Palm Beach, Fla. | 

Oct. 2i 1925. 

Dear Colonel : | 

I have not yet been able to secure printed letter head and 

am also doing business on such a scale that I can | still find 
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time to do my own stenography. However things look like 
thev are going to be extremelv interesting in a verv short 
time. For the present I am occupying the back end of a 
real estate office but have prospects of securing very desir¬ 
able space in the near future. In the meantime all my 
money is invested and nothing sold yet and I have to do a 
little work to keep the wolf out of the house. Very inci¬ 
dentally and not intending to mention any painful subjects 
it would suit me fine if you could manage to let me have 
anything that might be due me through matters in your 
office. 

I would be interested to know if vou finallv closed the 

% » 

settlement pending in the Regal Sack matter that was afoot 

when I left. You remember vou — to write them and ask 

• 

them for authority to acept the offer made by the Agent. 

In reference to your recent letter raising the point in 
the tax case concerning the right to bring suit where the 
tax was voluntarily paid, I call your attention to Sec. 3226 
R. S. as amended bv Sec. 1014 of the Revenue Act of 1924 
which provides specifically that a suit for the recovery of 
taxes mav be maintained ^Hvhether or not such tax, 
penalty, or sum has been paid under protest or duress”. 
It is therefore not necessarv to allege anvthing but errone- 
ous payment so far as this phase of the matter is con¬ 
cerned. I hope you find no further difficulty in drafting the 
bill and suggest that I have an opportunity to offer sugges¬ 
tions from my view point as soon as you think you have it 
in shape to conform to Va. requirements. 

It is possible that I will have to come to Washington 
within the next couple of weeks in which event I can go 
over the matter with vou in detail. However this is verv 

» A' 

indefinite and I suggest vou do not wait on this buf forward 
it here as soon as you have completed it. 

If I do not come to Washington on the presently pending 
mission I will probably not be there until the latter part of 
next month. In the meantime I will be pleased to have you 
advise me at frequent intervals of the progress of the 
village. Seem to get a little homesick for the old berg now 
and then. 

Hope this finds things looking rosy with you. 

Kindest regards, etc., 

(Signed) ' ^ R. M. FOSTER. 

Please have recorded the post office address given above. 
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(Defendant's Exhibit No. 23.) 


IMr. Robert M. Foster, 

P. 0. Box 3494, 

West Palm Beach, Fla. 

Dear ]\Ir. Foster: 


October 26, 1925. 


I am sending you herewith copy of a draft of ia declara¬ 
tion in the tax matter and copv of my letter to Colonel 
Wise, which is self explanatory. Be good enough upon its 
receipt to let me have your views as promptly is possible 
as I think it very important that we proceed before 
someone else beats us to it as thev seem to be in i fair wav 

ft v 

of doing. ! 

Yours verv sincerelv, 

ASHBY WILLIAMS. 


AW/w. 


291 (Defendant’s Exhibit 24.) | 

New York City, Washington, D. C., West Palm ^each, Fla. 

i 

I 

Federal Taxes, Government Claims, Financiall Counsel. 

i 

Southern Offices of Robert M. Foster, Income Tax Special¬ 
ist, Business Consultant. j 

Post Office Building, West Palm Beach, Florida. 

P. 0. Box 3494. ; 

Oct. l29, 1925. 

Dear Colonel: I 

j 

Your letter enclosing draft of complaint in tlie tax mat¬ 
ter was received this morning. It appears to be in very 
good shape and I can now think of no helpful s[uggestions 
to make. However I expect to be in Washingtoh sometime 
next week at which time I will go over the situation with 
vou and Colonel Wise in detail and we can reach our final 
conclusions in the matter. I trust you will have an appro¬ 
priate supply of prescriptions in reserve so that we can 
demean ourselves in the manner becoming to ouSr taste and 


f 
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station in life. I presume Dr. 'Williamson lias not developed 
writer’s cramp. 

Here’s best of luck until I see you again. Do not write 
me further as I am leaving here tomorrow morning. 
Sincerely, 

(Signed) ^ K. M. FOSTKU. 

P. S.—Note the imposing letter head. 

292 (Defendant’s Exhibit No. 25.) 

February 3, 192'6. 

Mr. R. M. Foster, 

7c L. M. Studstill, 

No. 13 Datura Arcade, 

West Palm Beach, Fla. 

Dear Mr. Foster: 

T call your attention to the case of Metcalf v. Mitchell 
decided by the Supreme Court January 11, this year. It 
holds that the income derived from a state or political sub¬ 
division thereof by a consulting engineer is taxable. I wish 
you would look this case up in the advance sheets, read it 
and let me know what you think about it. It seems to me 
to be a pretty strong case to overcome in our tax matter. 

I shall be glad if you let me know how things are coming 
along. 

Yours sincerely, 

ASHBY WHLLIAMS. 

W/H. 

293 ‘‘Defendant’s Exhibit No. 26.” 

Southern Offices of Robert M. Foster. 

P. 0. Box 3494, 

West Palm Beach, Florida. 

Dear Colonel : 

A more authoritative and conclusive decision has .just 
been under the scrutiny of my doleful eyes. A decision 
which sounds to me much like the death knell to our state 
contract cases. 

I refer particularly to the decision by the U. S. Supreme 
Court under date of January 11, 1926, in the Case of Met¬ 
calf & Eddy V. Mitchell, Collector. Cases Nos. 183 and 376 
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of the Oct. 1925 Term. Read it for your own eqlification 
and you will be impressed with the great strain under 
which the court laboured in ducking the real issue$ and its 
avoidance of a discussion of the germ of the matter. Very 
general language, I should say. For some reason I had 
not learned that this case was under consideration by the 
Supreme Court, going directly as it did from thej District 
Court. I had seen the report of the District Court deci¬ 
sion some time ago. In view of this decision it! may be 
well to drop our enterprise as gracefully as we can. You 
better talk it over with Colonel Wise and see what he thinks 
about it and what is the best thing to be done under the 
circumstances. | 

I did not go to Miami as I contemplated today biit expect 
to run down there the early part of next week. ! 

Drop me a line. | 

Yours sincerely, 

(Signed) R. M. FOSTER. 


294 


I 

(Defendant's Exhibit No. 27.) | 

February 5[ 1926. 


Mr. Robert M. Foster, 

c/o Mr. L. M. Studstill, 

No. 13 Datura Arcade, 

W. Palm Beach, Florida. 

Dear Mr. Foster : 


I have information that the following tracts of| land in 
Florida belonging to the War Department have been au¬ 
thorized for sale and will be sold in April or Majf of this 
vear. 

V I 

1. Gasparilla Island, located on Boca Grande at| the en¬ 
trance to Charlotte Harbor, containing 552 acres. | 

There has been an appraisement on this land of 
$400,000.00, but I think this is out of the questidn. The 
appraisement at that figure was probably placdd there 
merelv as a safeguard because the bill authorizing !the sale 
gives the state or county six months in which to purchase 
at the appraised value, and the War Department wajs taking 
no chances. This period of limitation will soon expire. 

2. Chapman Field, near Miami (this land containing 850 
acres, less a portion which was set over to the Ipept. of 
Agriculture, was sold Dec. 7, 1925 for $2,836,560.00.1 
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There is some hitch in this title on account of the fact 
that some of the land embraced in the sale was land made 
from the river or bayou and other parties claim title to such 
made land. This entire tract may be sold over again. 

Mr. J. L. Jones owns a tract of land near Arcadia in the 
orange grove section. The parcel contains 240 acres and 
touches a stream of water known as Peace River. This 
property of course belongs to an individual and no price 
has been set on it. 

There are various other tracts of Government land 
which Congress will undoubtedly very soon authorize to 
be sold. There is a bill now before Congress, alreadv 
favorably recommended, which would authorize the sale 
of numerous tracts. This bill will also carry the provision 
that State, counties or cities will have six months in which 
to buy at the appraised valuation, so that the tracts in this 
bill will not be open for public sale for at least seven 
months. 

I must leave it to vou to determine how we can make 
some money out of the sale of the Government tracts. If 
you find a purchaser for the Jones tract I will of course have 
to look to you to see to it that we at this end previously 
make our arrangement with Jones for commission. 
295 I am sending you the blue print and some photo¬ 
graphs of the Jones property which have been handed 

to me. 

With best personal wishes, I beg to remain, 

Verv trulv vours, 

ASHBY WILLIAMS. 


W/H. 


296 (Defendant’s Exhibit No. 28.) 

L. !M. Studstill, Realtor, 7-11 Datura Arcade, West Palm 

Beach, Florida. 

February 15th, 1926. 

Colonel Ashby Williams, 

601 Southern Building, 

Washington, D. C. 

Dear Colonel: 

I have had your letter of recent date concerning Florida 
property about which I will write you in detail in a day 
or two. 


, I 
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I 

The immediate purpose of this letter is to callj your at¬ 
tention to the recent passage of the deficiency aj>propria- 
tion which I presume makes possible immediate I payment 
of the Drying Systems claim. i 

I hope it will be possible for you to secure payment of 
this claim and collection of our fee at once, as I ajcu in dire 
need of funds at the present time. Business is very slow 
and I have not been able to dispose of any invi^stments. 
At the same time you are aware of the heavy expenses to 
which I have been recently put. It will also be pecessary 
for me to make further heavy pa^nnents in the itnmediate 
future in order to protect investments and for ciirrent ex¬ 
penditures due in the next few weeks, some of which you 
can imagine. i 

I believe also, some further payments are duel me from 
you in connection with the David A. Wright case and I will 
appreciate payment of the balance due me of tpis at this 
time. I believe to date you have paid me only ^50.00 on 
this account which was by way of check to Hope. I 
I will greatly appreciate it if you will give this matter 
vour immediate attention and let me have remittance at 

• I 

the earliest possible moment, as my need of funds at the 
present time is most urgent. I 

Your note in connection with the State Contract case was 

received after I had written you about it. My letter gives 
my views on same. I 

Please let me hear from you as early as possible. 

With kindest personal wishes, I am, | 

Sincerely yours, | 

(Signed) R. M. FOSTER. 

P. S.—I have not yet made the contemplated trip to 
Miami. Kindly address me P. O. Box 3494 to insure prompt 
deliverv. i 

RMF/LF. 

297 (Defendant’s Exhibit No. 29.) 

Southern OflSces of Robert M. Foster] 

Post Office Building, West Palm Beach, Flcjrida. 

March 2itd, 1926. 

Dear Colonel: 

I 

Please let me hear from you immediately in response to 
my letter of the fifteenth last. Things are getting des- 
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perate with me. A little will help a lot if you haven’t made 
the entire of the collections. 

I will also thank you to advise me at your convenience 
just what payments you have made to me during the year 
1925. I am trying to get my tax return figured out al¬ 
though I will have to file the paupers plea when it comes to 
' paying what I owe. Also give me list of my disbursements 
there on account of expenses. I remember paying print¬ 
ing bill and also made a payment to Commerce Clearing 
House, and have kept no records on all of this. 

Awaiting your early response and in a mighty effort to 
keep the w'olf out of the house, 

Sincerely, 

(Signed) R. M. FOSTER. 


298 (Defendant’s Exhibit No. 30.) 

March 3, 1926. 

Mr. Robert M. Foster, 

P. 0. Box 3494, 

West Palm Beach, Fla. 

Dear ]\Ir. Foster : 

I got your letter a short time ago. I had an operation 
on my left eye last Thursday and am still in the hospital 
hors de combat. The nurse reads me the paper every day 
and I find that the latest report is that the Deficiency Bill 
is still in conference, the Senate and House being unable to 
agree, so far, on certain items. This bill will no doubt go 
through before long. 

My operation was a great success. I am extremely 
anxious to be able to see well when spring begins to bud 
out. I hope your matters are getting along well in Florida. 
I wish you would drop Wise a note giving him your views 
as to what should be done by us in regard to the Marshall 
tax matters. 

Verv sincerely vours. 


W/H. 


ASHBY WILLIAMS. 
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299 (Defendant’s Exhibit No. 31.) j 

! 

Western Union Telegram, I 


Investment Bldg., 15tli & K Sts. N. W., Washington, D. C. 


(kS W C 10. I 

West Palm Beach, Fla. 1223P. Julv 21, 1926.1 

Ashby Williams, | 

Attorney, 1001 15 St., Washn., D. C.: I 

i 

Distress please wire care Studstill Datura Arcide status 
Drving Svstems. i 

R.M. FOSTER! 129P. 

I 

I 

300 (Defendant’s Exhibit No. 32.) | 

I 

! 

Postal Telegraph-Cable Co. Telegram. \ 

j 

July dl, 1926. 

Robert M. Foster, | 

%■ Studstill, Datura Arcade, I 

West Palm Beach, Florida: | 

Expect a cheek in about ten davs or two weeks.! 

‘ ASHBY WIL1.IAMS. 

Charge to Ashbv Williams. 


301 


(Defendant’s Exhibit No. 33.) 


L. Studstill, Realtor, 7-11 Datura Arcade, West Palm 

Beach, Florida. 

July 30t^, 1926. 

Colonel Ashby Williams, | 

601 Southern Building, | 

Washington, D. C. | 

I 

Dear Colonel: I 

I 

I have previously requested my friend Nisbet Ito secure 
certificates for me from Judges Martin and McjCoy with 
the view of using same in making applicatioi^ for the 
Florida Bar Examination. Nisbet had some diftculty in 
getting the certificate from McCov due to the fak that he 

o c? % 
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did not know him personally. I have just written Nisbet 
to take the matter up with you and give to you the printed 
instructions and form of certificate which is self explana- 
torv. 

1 will appreciate it greatly if you will secure the cer¬ 
tificate from Judge McCoy and forward same to me imme¬ 
diately as I have only until the 19th to have all my papers 
filed. 

Judge McCov mav desire to insert in the certificate ‘‘On 
information etc.'’ as he explained to Nisbet. If he insists 
on this, I think it will get by satisfactorily. Nisbet will 
probably see you at once as I have requested him not to 
delav the matter. 

I received your wire in response to mine advising that 
adjustment of Drying System fee would be expected 
shortly. I might-ly hope we will not have any hitch in this 
matter as I am now employing a double crew to keep the 
old wolf from the threshold. When you write I wish you 
would advise just how the matter stands. And more de¬ 
lightful still if it is then possible for you state “Enclosed 
herewith ’ ’. 

If it happens thgt you do not know Judge McCoy you 
will perhaps have no difficulty in getting Morgan or one of 
our other friends there to secure the proper certificate. At 
anv rate I am sure vou can manage it in some wav and I 
hope you will find it convenient to attend to this matter 
immediately, as I have only a few days left. 

Yours sincerely, 

(Signed) “ R. M. FOSTER. 

P. S.—Please address me P. 0. Box 3494. 


RMF/LF. 


302 Memorandum. 

Plaintiff’s exhibit No. 18, being a letter from defendant 
to plaintiff, Robert M. Foster, dated August 9, 1926, is 
attached to the Memorandum of the Court of April 22,1931. 
(See record page —, ante.) 
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.‘>03 (Defendant’s Exhibit No. 34.) | 

Law Offices Guil Barber, Milus Nisbet, Lemuel|Oliver, 

William Meyerhoff. i 

816-18 Deiirike Building, Washington, D. C. 

i 

October 1926. 

Col. Ashby Williams, j 

Rust Building, j 

Washington, D. C. | 

i 

Dear Colonel: | 

I have reached a maintenance contract with |my wife, 

Dolores Foster, whereby I have agreed that shei is to re¬ 
ceive all moneys which may become due to me oi^ account 
of any business which you and I are jointly interested in. 

This letter will therefore authorize 3’’ou to pay directly 
1o Mrs. Foster all money that may be due or become due 
to me as my share of any fees collected by you 0n any of 
our joint business, it being understood that payment by \"ou 
to Mrs. Foster will discharge any liability to me on account 
of said fees. | 

Yours verv truly, | 

(Signed) ' R. M. FOSTER. 

j 

304 Memorandum, \ 

i 

Defendant’s exhibit No. 35, being a letter fronji defend¬ 
ant to plaintiff, Robert M. Foster dated October 114, 1926, 

is attached as an exhibit to the Amended Bill of Complaint. 

i 

i 

305 (Plaintiffs' Exhibit No. ISV^.) I 

j 

January 3r<J, 1927. 

Dear Colonel: I 

j 

It is verx" embarrassing for me to have to writp you on 
the subject of finances again but my situation here is be¬ 
coming terrific, more so every day. I have managed to 
secure office space here and expose myself to the| practice 
of law. While I have good prospects and belie\^e in due 
time I will work up a good business here, it is mightily lean 
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at the beginning. Aside from the incidental expenses of 
staving in business in some fashion there is the bread and 
butter proposition that I have not yet solved and I and my 
family are actually depending upon the benevolence of rela¬ 
tives for groceries and have been for some weeks. I believe 
if you knew just how stringent the situation was you would 
make some shift to lend me a hand. No one could have 
obligations more pressing and near at hand than I am now 
facing. If you could manage to forward me even $100 each 
month, 1 could shift on this in some way for the present, 
i have counted strongly on employing this money for pres¬ 
ent operations which are now on the verge of collapse with¬ 
out sut)porting forces. You have enjoyed the use of my 
money, not longer than I would like for you to have it but 
longer than I can afford because I know the necessity for 
it with me is greater than with you. In such an extremity, 
1 appeal to your sense of right in the premises. Think 
it over. 

Sincerely yours. 


(Plaintiffs^ Exhibit No. 19.) 

March 12, 1927. 

Dear Colonel: 

1 noticed from reports in the papers during the closing 
days of Congress that they finally fizzled our alien prop¬ 
erty bill out of existence. What do you think of the situa¬ 
tion now? What of ]irospects or plans for future action? 

I am still plugging around trying to pick up a little busi¬ 
ness here and there but pickings here are extremely lean 

for evervbodv; the bank failures and what not has about 

« « 

knocked the spots out of everything. I have been advised 
by my Miami attorney that my case would probably be 
called for trial next month. I have not paid him anything 
on account yet. He has advised me that unless I would 
advance $200 at this time he could not afford to continue 
to represent mo etc. I have previously promised to have 
paid him that much by this time. My people here are 
about in as bad shape as I am and it seems like a matter 
of impossibility to raise the money necessary to carry on. 
If you can send me the amount stated at once it will help 
immensely and be greatly appreciated. 
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Monk has been down and started suit to recover my car. 
I am letting him scrap it out in the courts as it appears 
I will come out better that way than by paying him as 
agreed—if I could. | 

Please let me hear at once. i 

Sincerely, 

307 (Plaintiffs^ Exhibit No. 20.) 

Law Offices Ashby Williams, Suite 70 Rust Bldg., 15th & 

K Sts., Washington, D. C. 

March 1^, 1927. 

My Dear Foster: i 

It has worried me a great deal that I have not been able 
to send you any money. I never was as hard uji for cash 
in my life as I am at the present moment, and| so many 
things pressing me. I am just in the positionj where I 
cannot raise any cash—although I have many irons in the 
tire. If you can tide it over a wffiile things will Ijreak in a 
short while. I have my back to the w’all fighting every 
minute. This is not a very satisfactory answei* to your 
request, but it is the best I can give at the present! moment. 

Tlie damned Senate did not have a chance even to con¬ 
sider the alien property bill—because of the filibustering, 
although practically every member of the Senatje wanted 
to pass the bill. It will be another year before wb get any 
money out of those claims. It isnT much consolation that 
it is drawing five per cent. I 

Please give my regards to Mrs. F. and Bob. | 
Sincerelv, | 

(Signed) ‘ ASHBY WILLIAMS. 


308 


(Plaintiffs’ Exhibit No. 21.) 


Dec. 20, 1927. 


Col. Ashby Williams, 

Rust Bldg., I 

17th & Kay Sts. N. W., 

Washington, D. C. I 

j 

Dear Colonel: | 

I note from the papers that they again have up for con¬ 
sideration our Alien Property Bill. From all indibations it 

17—5564a 
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lias the support of both the Democratic and Republican 
parties with prospects of no substantial opposition. I sup¬ 
pose our clients along with others that are interested, are 
on the job in the Senate lobbies, where it appears that some 
opposition may arise. I know you can join me in the hope 
that this bill will not sutfer the same fate that it did during 
the last session of Congress. 

It has been several months since I heard from vou, and I 
hope by this time you are sailing along in good shape. 
Things are still pretty tight down here. If you are in a 
position to settle your account with me in full at this time, 
it will of course be greatly appreciated. I do not have the 
exact figures before me right now, but as I recall it, it is 
around $1,250.00. 

In the event that you are not now in a position to pay 
all or a substantial part of this, you can help me out greatly 
in the followine’ manner: You will recall the difficultv which 
I experienced with my friend Monk. I have never gotten 
my account straightened out with him, and he has taken a 
fresh start to kick up a lot of trouble about it. I have, 
however, gotten him in a position where he will accept 
$500.00 as settlement in full. He has even agreed to accept 
this at the rate of $50.00 per month. He wanted me to let 
him have entered in the Courts here a consent judgment for 
this amount with a stipulation to stay execution pending 
payment at the rate indicated. However, I do not like the 
idea of this judgment business, and his agent here advises 
me that without the judgment he will accept $50.00 a month 
on the account until the $500.00 is paid, with interest at six 
per cent. It will therefore suit me greatly and in fact 
relieve a rather serious situation if you will remit direct 
to him by mail $50.00 per month, and clear yourself on your 
account with me. In case you have forgotten his address, 
it is: S. J. Monk, 531-533 New York Ave., Washington. In 
the absence of some immediate settlement or payment on 
account, he proposes to * for me, and of course the action * 
to be extremely embarrassing and * escape unhurt finan¬ 
cial! v, in* 

It would be more desi * could immediatelv send him vour 

V 

check for $500.00, noting on the same that it was for pay¬ 
ment in full of his account against me. If you cannot do 


[♦MiitilatiHl.l 
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I 

this, please send him your check immediately fpr $50.00, 
noting on the same that it is on account of E. M. Foster. 
Please do this immediately and advise me the dayj you send 
him your check, and I will know what course to pursue 
here. You need not write him anything when iou remit 
your check except perhaps a short statement that it is upon 
my request. | 

30.9 I would like to have from you a report |of all the 
doings there in which we are interested, including, 
of course, any personal affairs of your own, anji what if 
any solution you have made of your domestic difi^culties. 

Please forward the check indicated immediatelir, and let 
me hear from you as early as possible. I 

Sincerely yours, | 

j 

I • 

RMF :EM. I 

310 (Plaintiffs’ Exhibit No. 22.) | 

Law Offices Ashby Williams, Suite 70 Rust Bldg.,| 15th & K 

Sts., Washington, D. C. I 

Dec. 24, 1927. 

My Dear Foster : | 

I might as well be frank with you. I can’t dp a thing 
now. I never was as hard up for cash in my life. I have 
$24.77 in bank and some current obligations to rjieet. My 
situation will last 2 or 3 months longer. I have 2 judgments 
in the Court of Claims which I will get in the inext defi¬ 
ciency bill—in February or March. Until then I must 
sweat. Then of course we have the German clairp. The bill 
has passed the House and will probably pass the Senate 
wdth some modifications in January. How long it will take 
the Treasury to make payment I do not know-l-probably 
a few months. I am awfully sorry I have been jbackward 
in meeting my obligation to you, but I have d(^ne every¬ 
thing possible. I 

My own situation is unchanged except that I had to send 
Dick to Randolph-Macon Academy because he was playing 
hookey here. Hold your man Monk off a little I longer if 
possible. It will only be a short time now until kll will be 
going well. Best regards to Mrs. Foster. | 

Sincerely, i 

(Signed) ASHBY WILLIAMS. 


I 


I 
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(Defendant’s Exhibit No. 36.) 


Robert M. Foster, ^ Attorney-at-law, Guaranty Building, 

West Palm Beach, Florida. 


! April 2nd, 1928. 

Col. Ashby Williams, 

Rust Bldg., 

15th & K Sts. Northwest, 

Washington, D. C. 

Dear Colonel: 

I have noted with great pleasure in the papers that the 
present Congress finally passed our Alien Property Bill. 
I had expected to hear from you giving me your idea of the 
present prospects. 

I presume it will take a few weeks for the Administra¬ 
tive Organization of the Treasury Department to be set in 
motion for the payment of these awards. I would like for 
you to advise me what arrangements are being made along 
this line and the method that will be adopted in paying the 
claims, also advise me of your opinion as to the time when 
disbursements provided for will be made. 

Please also send me a copy of the bill as passed and the 
report of the committee on same which may contain any 
explanatory information together with any other docu¬ 
ments of the same class. 

At this time I would also like for you to send me a com¬ 
plete list of all the claims in which we are interested 
together with a statement of our fee arrangement in each 
case. I have this data somewhere in my papers but it is 
scattered here and there and I do not have near a concise 
statement of all this information. I would like for the 
statement vou send me also to contain the exact amount of 
the award in each case as entered by the commission. 

It is greatly to be hoped that the Treasury Department 
will not long delay in disposing of these matters and I do 
not see any reason why we should anticipate any serious 
difficulty in making early collection of our fees; in the event 
of this happening it would be very acceptable to me at this 
time and I suppose you could have no complaint of the 
same yourself. 
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Please write me in detail immediately giving ^e all the 
information concerning the matter which you thihk will be 
of interest to me. | 

Sincerely yours, | 

(Signed) ROBERT M. FOSTER. 

R. M. FOSTER. | 

P. S.—If you have anything to spare at this time am in 
bad need of some. I 

t 

RMF :lh. I 

• I 

I 

:n2 (I)efexdaxt's Exhibit Xo. 37.) 


Mr. Robert M. Foster, 

Attornev-at-law, 

Guaranty Building, 

West Palm Beach, Florida. 

'SIy Pear Foster: 


April 17, 1928. 


I have vour letter of Aiiril 2nd. I would have wntten vou 
sooner about these German matters but T have been so busy 
following the thing and so overwhelmed with work in con¬ 
nection with them that I have delaved doing so. i 

The awards, and fee arrangements, we have a|re as fol¬ 
lows: I 

S. W. Bridges & Company, award for $2,O47.O0 with 5% 
interest from January 1, 1920. Fee agreement jL5%, one- 
half to Hamilton, Eaton & Blakemore. 

Francis J. McDonald, owner of schooner ‘‘Francis M”, 
award $45,000.00 with 5^^' interest from X'oveinbef 11, 1918. 
Foe agreement 30%, 10% to Long, 6% to Smyt^e, 6% to 
Buist, and 6% to us. Long and Smythe are first to be paid 
the out pocket expenses. j 

Albert D. Cummins and Howard Compton, ownbrs of the 
schooner ‘‘John Twohy”, award $30,000 with 5% interest 
from X'ovember 11, 1918. Fee agreement and distribution 
same as in Francis J. McDonald. ! 

Riegel Sack Company, awards $24,000.00 with 6% inter¬ 
est from December 27, 1915; $24,000.00 with 5% interest 
from January 24, 1916; and $22,385.97 with 5% interest 
from January 1,1920. Fee agreement 33%%. 
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Walker, Armstrong & Company, award $167,000.00, with 
5% interest from February 22, 1915. Fee agreement as 
follows: 

‘‘The attorney’s fee is to be contingent upon a recovery, 
and to be thirty per cent of the amount collected. In the 
event the collection is in excess of $50,000, the percentage 
on the excess is to be reduced to twenty or twenty-five per 
cent, dependent upon the result and the amount of work.” 


One-half of this fee goes to Adams and Adams. 

I am enclosing herewith a copy of tlie Act. 1 have only 
one copy of the report of the Committee. This is a tenta¬ 
tive one and does not bear any number. If, however, you 
write the Senate Document Room and ask for a copy of the 
re])ort to accompany H. R. 7201 by Mr. Smoot, from the 
Committee on Finance of the Senate, I think you will get 
the most intelligent document on the Bill. The Bill had a 
number of reports and finally went to conference. The 
thing that I was most afraid of was the matter in regard to 
attorneys' fees (Section 9). As contained in the original 
Senate report it was very harmful, but as now ap- 
.‘113 pea ring in the Bill it is turning out to be very harm¬ 
less. T believe that none of our client- will complain 
about fees, unless there may — some complaint from the 
McDonald and (^ummins cases that came to us through 
Long and wSmvthe. 


I have prepared, on forms supplied by the Treasury De¬ 
partment, a])plications in all cases, and have filed applica¬ 
tions in all cas('s exce])t th(‘ Walk(‘r. Armstrong & (\)ni])any 
and the Cummins and McDonald cases through Long. I an¬ 
ticipate no trouble from Walker, Armstrong & Company 
but, in view of a talk with Mr. Long some time ago I shall 
be apprehensive until we get back the applications from 
Mr. Long. Mr. Long, was fearful that we might have some 
trouble collecting fees from his clients and, at his sugges¬ 
tion, I stated in the application that the checks should be 
sent in my care. Whether the Long clients are going to 
sign these applications I do not know. He has had them 
for more than a week and I am waiting to hear from him. 
In order that you may see the kind of application that is 
being used I am enclosing one herewith for your informa¬ 
tion. 
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The Bill provides for the payment in the following order: 
(1) death and personal injury claims, (2) all awards under 
$100,000.00 and (3) $100,000.00 on all awards ini excess of 
$100,000.00. It will be the theoretical policy of the Treas¬ 
ury Department to follow this order of priority. 11 hope to 
secure payment on the awards under $lOO,OOO.O0 in about 
60 days. The payment of $100,000.00 on the Riegel Sack 
Company and Walker, Armstrong & Company ajvards will 
])robably not be made for about 60 days. You cijn rest as¬ 
sured that I am leaving no stone unturned to get ^he checks 
as soon as possible. | 

The Treasury Department cannot pa}' them, pf course, 
until the awards have been certified by the State Depart¬ 
ment to the Treasury Department. The State Department 
lias already certified to the Treasury Department the death 
and personal injur}' awards but is rechecking all [the others 
and probably will not certify them for about 40 dkys. 

Please digest carefullv what I am writing ahd sending 
you and if there is any matter not clear T shall, of jcourse, be 
glad to write you further. I think, however, thdt you will 
find in the data I am submitting an answer to ej^ery prac¬ 
tical question. | 

The hope of getting this money soon is certainly very 
refreshing to me. I have been in the woods fori a year or 
two and now think that I begin to see the cleariijg. I sup¬ 
pose, of course, that when you get your money yf)u will in¬ 
vest it in Florida Real property. 

With very best personal regards to yourself, Mrs. Foster 
and ‘‘Bumps”, I beg to remain 
Yours very sincerelv, 

ASHBY WILLIAMS. 

AW :MH. I 


P. S.—What ever became of your case down th^re. 


I 

I 


I 


I 

i 
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314 (Defendant's Exhibit No. 38.) 

Copy. 

Robert M. Foster, Attorney-at-law, Guaranty Building, 

West Palm Beach, Florida. 

Mav 8th, 1928. 

Col. Ashby Williams, 

Rust Bldg., 

15th & K Sts. N. W., 

Washington, D. C. 

Dear Colonel: 

I received your letter of April 7th, outlining the status 
of the German claims matter. I think I have a pretty good 
idea of the situation. It is to be hoped that early settle¬ 
ment of some of this business is in sight. 

The fee ari*angements as outlined in your letter all appear 
to be according to my understanding unth tlie same except 
that of the Walker-Armstrong case. I believe the proposi¬ 
tion there was for 30% of the first $100,000 recovered and 
20 to 25% of the excess over $100,000. I think you will find 
this correct upon examination of the original correspond¬ 
ence with Adams & Adams on this point. I believe we are 
in a position to insist upon a 25% basis on the excess over 
$100,000 in view of the large amount of work which you did 
and the exceptionally fortunate settlement which you made 
on their behalf. I think you can well argue that the net 

amount which thev will receive on this is far in excess of 

* 

anything that they had hoped to get out of their claim. I 
figure the total amount of the award will be in the neighbor¬ 
hood of $275,000. 

I have hurriedlv gone over some of mv files in the cases 
and note that there was not included the claim of the Cum¬ 
mins people for the jinking of the schooner Laura D. Ander¬ 
son. I note onlv a statement in connection with the award 
on the schooner John Twohy. What about this? I recall 
that in our negotiations with the German agent they ad¬ 
mitted liabilitv for the Laura D. Anderson as w’ell as the 
John Twohv and the full amount claimed was allowed on 
the John Twohy. 
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I secured last year a copy of a report of the hearings be¬ 
fore the sub-committee of the House of the 69th Congress, 
on House Bill ^10820. This report gives a statlement of 
all claims that were allowed prior to the date of ^he hear¬ 
ings. I have gone over the list of the claims inj;luded in 
this report and call your attention to the claim!of L. C. 
Gillespie & Sons, wherein an award was entered foj: $60,000. 
Did we handle this claim? | 

I remember we had some claim for these peop|le. It is 
possible that the claim mentioned was not handled by us. 

I also call your attention to an award made ^yhich ap¬ 
pears on page 482 of this report to Arkell & Dohglas. I 
have a sneaking suspicion that this award grew lout of a 
claim filed for excessive freight. You will recall | that our 
claim for them was in excess of six million dollars; the 
majority of which was war risk insurance and Excessive 
freight. This claim appears as docket =^714, list 
.‘115 rr5278. I suggest that you investigate thi^ matter. 

I would like to know what progress you h^ve made 
in securing proper authorization from the MacDonald & 
Cummins people for the collection of their award ^ also the 
approximate date which you hope to secure paymdnt of the 
respective claims as outlined in your previous letter. 

I hope this finds you well and am sure in better spirits 
than for some time past. I hope to hear from yob at your 
earliest convenience. j 

I am, 

Sincerely yours, I 

(Signed) R. M. FOSTER. I 

ROBERT M. FOSTER. 

RMF :lh. I 

316 (Defendant's Exhibit No. 39.) ! 

May Hi 1928. 

Mr. Robert M. Foster, | 

Attornev-at-law, I 

Guaranty Building, j 

West Palm Beach, Florida. | 

My Dear Foster : | 

I 

I 

I have your letter of May 8th. I 

You are in error in regard to the Walker, Armstrong & 
Company fee. The fee arrangement was just as I jstated it 
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to you in my letter of April 7, 1928, my letter containing a 
quotation from a letter from A. Pratt Adams to me of Oc¬ 
tober 4,1924. I have already taken up with Mr. Adams the 
question of whether the amount in excess of $50,000 should 
carry a twenty or a twenty-five per cent fee, insisting that 
in view' of the work and the results that twenty-five per cent 
should be applied to this excess. He wrote me on March 26 
last saying among other things: 

agree with you it is proper to make a charge of 25% 
on the excess of $50,000.00, but if the clients object to this 
T would feel compelled to yield to their view. Ho\vever, I 
do not anticipate any objection. When I get a good chance 
at ^Ir. Groves T wdll have a definite understanding.” 

I do not see that I mentioned in my letter to you of April 
7th the matter of Albert D. Cummins in connection with the 

schooner “Laura C. Anderson”. This was an error on mv 

« 

])art. You can well understand that it is no easy task when 
otherwise busy to go through all these files and still be 
accurate wdth them. The situation is in regard to this 
matter that Albert D. Cummins gave me a power of attor¬ 
ney and signed and sw'ore to a petition as the managing 
owner of the schooner “Laura C. Anderson”. This petition 
was filed but ^ve never filed any proofs in the case. About 
a year after that I ascertained that a lawyer by the name 
of Jones, of Dover, Delaware, had previously filed a peti¬ 
tion on behalf of another man claiming to be the managing 
owner of this schooner, that the proofs had been filed in 
that case and an award entered. The award there was for 
a larger amount than claimed in the petition we filed on 
])ehalf of Albert D. Cummins, alleged managing owner. It 
appears from the award in the case prosecuted by the Dela¬ 
ware lawyer that Cummins was the owner of a one-eighth 
interest in that schooner and that there was an award in 
his favor for a little over $12,000.00 and interest. I think 
we are entitled to a very little, if any, fee in that case. Any¬ 
thing we get out of it is like finding money in the road. 

We had a claim of L. C. Gillespie & Sons. It was, how¬ 
ever, for war risk insurance premiums only, amounting to 
$30,788.22. Our agreement with them of December 28,1922, 
was for the presentation of a claim for war risk insurance 
premiums only. This claim, of course, was disallowed, dis- 
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allowance apparently having been made on March 30, 1924. 

In regard to Arkell & Douglas I had observe^ that the 
claim for $6,550,810 for excess freight charges Iliad been 
disallowed (page 206 1st Eeport of Eobert W. IBonning, 
American Agent), and the claim for $898,665.92 had 
317 been disallowed (page 331 of the same rqport). I 
had assumed that these two disallowances covered all 
the claims we filed on behalf of this company. Hcjwever, if 
you will send me the data in the report you referred to I 
will see whether or not there is anything in this, j although 
I feel quite sure there is nothing in which we have an in¬ 
terest. I 

All of ^Ir. Long’s clients, McDonald, Cummins a^id Comp¬ 
ton, are giving us trouble about the fees. I prepared ap¬ 
plications for them and sent them to Mr. Long’s office and 
they came in and got them and went out and filed them them¬ 
selves with the Treasury Department, asking j that the 
checks be sent directly to them, and have ever sin^e evaded 
us. I have brought suits here in the District of Columbia 
against Cummins and Compton to restrain the Secretary of 
the Treasury and enforce the fee in the ‘‘JohnI Twohy” 
matter, and against Cummins to try to recover a fee in the 
Laura C. Anderson”. I have a suit already prepared to 
file against McDonald as soon as I find out that the award 
is about to go over from the !Mixed Claims Comnjiission to 
the Treasury Department. These awards will gb over in 
batches, alphabetically. The first batch from A tb G or H 
has already gone over. When the M’s go over I will file the 
suit against McDonald. This situation has been b^tremely 
annoying for the reason that Mr. Long is sick ii^ bed and 
Mr. Smythe has not cooperated, but on the contrary has in¬ 
sisted that he will not go on bond to get a restrainjing order 
or injunction, fearing personal liability. If it combs to that 
I suppose Mr. Long and I will have to give the bond. 

Yours verv sincerely, 

ASHBY WILLIAMS. 

I 
i 

I 

I 


AW:MH. 
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318 (Defendant’s Exhibit No. 40.) 

Copy. 

Robert M. Foster, Attorney-at-law, Guaranty Building, 

West Palm Beach, Florida. 

May 13th, 1928. 

Col. Ashby Williams, 

Rust Bldg., 15th & K Sts. N. W., 

Washington, D. C. 

Dear Colonel: 

Your letter of Mav 11th received and I note the difficulty 
you are having with the MacDonald and Cummins people. 
T believe when their funds are tied up they will be in a 
frame of mind to make settlement of the fees. 

In reference to the Arkell-Douglas claim; this award 
appears in a report of hearings before a sub-committee 
of a committee on ways and means sitting in conjunction 
with a sub-committee on interstate and foreign commerce. 
House of Representatives, 69th Congress, first session on 
TT. R. 10820. The award appears on page 482 of this re¬ 
port, which as you will observe arose in the last congress. 
Til is report contains a list of awards entered by the com¬ 
mission up to April 1st, 1926. This award is listed as 
(locket if6714, list =.5278. The amount claimed is stated 
as ^‘iio amount.” The amount awarded is $12,000, interest 
from November llth, 1918. As stated before, I have an 
idea this award arose out of the claims we filed for these 
])eople. I have a hazy recollection of incorporating in our 
claim some amount for depreciated currency or something 
of the kind. I believe a reference to the docket and list 
number in the files of the commission will enlighten vou 
as to the basis of the aw'ard. 

I hope you get straightened out alright with the Longs 
people and can put through the Walker-Armstrong propo¬ 
sition as you suggested. I don’t suppose you have had 
any flare-back from the Riegal-Sack people. 

With kindest regards, I am. 

Sincerely yours, 

(Signed) 


RMF :lh. 


R. M. FOSTER. 
ROBERT M. FOSTER. 
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319 (Defendant’s Exhibit No. 41.) j 

Robert M. Foster, Attorney-at-law, Guaranty l^uilding, 

West Palm Beach, Florida. 

May 2^, 1928. 

Colonel Ashby Williams, | 

Rust Building, 1 

Washington, D. C. j 

I 

Dear Colonel : i 

The Government has assessed (or proposed to assess) 

an additional income tax against me for the year 1925, to¬ 
gether with interest and penalties in an amount over 
$3,500.00. The addition is based in the chief on disallowed 
deductions for expenses etc. and was made becausd I would 
not (could not) produce my books and accounts| etc. for 
the benefit of the revenue agent who was down last year 
nosing into my business trying to find out something on 
me for the purposes of my case in the Courts, i can es- 
1 ablish the major portion of my deductions, etc. | I have 
been corresponding with the Solicitor’s office (fr^ud sec¬ 
tion) about the matter. Our friend Charest is now ^he Gen¬ 
eral Counsel. He has arranged a hearing for me before 
his office some days ago but I ask for further time and 
the hearing was set for June 15th. Of course aii assess¬ 
ment would not hurt me at this time because I hate never 
paid the original assessment of some $700 but ijhey are 
wise to the fact that I will have some money coming; some 
of them at least know about it and they will probably be 
in shape to collect. I propose to go up and fight it j out and 
try to reach some kind of compromise with them aijid settle 
the matter. i 

Now the situation at present is this—I haven’t got a bit 
of money now which I can spend to make the trip! on and 
don’t have prospects for much before that time and am 
writing to ask you to help me work out the situation some 
way. I have been making my plans to take my wife and 
baby in the car and drive up and return by Alabaima and 
make a sort of vacation proposition out of the ^rip. I 
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want to leave here around the first of June, but from the 
looks of things it don^t seem like any of our claims will 
be where we can ha^^'e any money out of them by that time. 
This being* the case it will be necessary to make some other 
shift in the matter. Xow, I will want to stay in Washing¬ 
ton two or three weeks while I am there and also have 
some business to look after in Baltimore. If therefore 
you can send itte $250 or $300 around the first of June, I 
believe I will bo able to carry on my operations alright 
as proposed. If you are not in a position to send this 
much you can send me say, $100, which will get us there 
and that will do if '^ou can raise some along after I arrive 
to keep the shi]) afloat until returns on our claims begin 
to start coming in. I thought it possible too that you 
would be wanting me to help you some in connection with 
the tangle in our claims, although you seem to be on the 
job and handling everything very satisfactorily by your¬ 


self. At any rate I will want to make a considerable little 
visit while T am up there and this contingent expense can 
await until it arises if you are going to be able to put up 
a little along after I get there until the boats start arriv¬ 
ing. I hope you will be in position to handle the 
320 matter in this way as it means considerable to the 
satisfactorv arrangement of mv entire Summer 
])lans. Under any circumstances I have got to be there 
on the 15th if T have to come alone and ride the rods to 
get there. 

I wish therefore, vou would write me bv return mail 
just what you will be in a position to do and how you will 
be able to work out the proposition along the lines sug¬ 
gested as I will have to hold my plans in suspense until 
I liave the financial end of the proposition arranged. 

Th(‘ extreme desirability of having some extra cash be¬ 
fore I leave here arises from the fact that before mv fam- 
ily can leave the wife and baby will have to have an extra 
])air of shoes and a few additional clothes for our “tour’^ 
I will probably have to get something for myself besides 
the palm beach pants and blue coat that we wear here with 
s])ort shoes and nodiat. Look a little odd in Washington. 

Please advise me in detail by return post as I want to 
arrange my program as early as possible. I am sure you 
appreciate the stringency of the situation arising from all 
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the circumstances above recited and will fully cooperate 
with me in the way indicated. i 

Sincerely, . i 

(Sii 2 :ned) R. M. FOSTER. 


P. S.—If the Govt, men happen to drop in to ilearn of 
my i)rol)ablo future finances, you know to give ithem as 
little do])e as possible, and lead them to believe Ithat my 
collectini>’ anvthing is verv doubtful, if vou cap do it. 
There is no law against lying to them about a Ithing of 
this kind. I 
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(Plaintiffs’ Exhibit No. 23.) 

j 

.Ashby AVilliams, Suite 70 Rust Bldg.. Ijoth 1\ 
Sts., AA^ashington, D. C. | 

I 

I 

Alay 25[ 1928. 


Air. Robert AI. Foster, 

' I 

Attorney-at-Law, | 

Guaranty Building, 

AVest Palm Beach, 

Florida. I 

I 

AIy De.\r Foster: j 

I have vour letter of the 22nd. j 

^ I 

Checks in two of our cases against Germany w^re sent 
out by the Treasury Department on Alay 23rd. A check 
for $11,825.15 w’ent to Bemis Brothers Bag Compaiiy. The 
contract here is for 5 per cent, one-half to Eaton and 
associates. The other check went out on the sam4 day to 
S. AV. Bridges and Company, Inc., and was for thej sum of 
$2,907.17. In that case Eaton had a 15 per cent contract, 
the fee to be divided equally between this office and his. At 
the time these checks went out the Treasury Department 
gave me notice, and I immediately communicated with 
Eaton so that he could get in touch with the clients land get 
the fees. I am expecting checks in these two cases m a few 
days. AVhile they will not be large I think there j will be 
enough in them to meet your immediate and pressing needs. 
I will forward you a check for your share immediatdy upon 
receipt of this money. If they do not come in a few days 
I shall write Eaton again, and I think I will get thi^ money 
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in time to forward vour share before voii have to leave 

• ^ 

there. 

I have devoted practically all my time for the last six 
months to these German claims, and the result is that I am 
absolutely on the sidewalks financially, figuratively speak¬ 
ing. If I were not I would send vou a check immediatelv. 

1 suggest, therefore, that we wait for a few days and see 
if we cannot handle the matter in the way suggested. 

Yours verv sincerelv, 

(Signed) * * ASHBY WILLIAMS. 

ASHBY WILLIAMS. 

AW: MH. 


322 Memorandum. 

Plaintiff's exhibit Xo. 24, being a letter from defendant 
to plaintiff, Robert Foster of May 28, 1928, is attached 
to the Answer as exhibit ‘‘B”. (See R. p. —, ante.) 

Plaintiff's exhibit Xo. 25, being a letter from defendant 
to plaintiff, Robert M. Foster, dated June 5, 1928, is at¬ 
tached to the Answer as exhibit ‘‘C”. (See R. p. —, ante.) 

Plaintiff's exhibit Xo. 26, being a letter from defendant 
to plaintiff, Robert M. Foster, dated August 11, 1928, is 
attached to the Answer as exhibit ‘‘D”. (See R. p. —, 
ante.) 

Defendant's exhibit X"o. 42, being a letter from defend¬ 
ant to plaintiff, Robert M. Foster, dated August 17, 1928, 
is attached lo the Answer as exhibit “E.’’ (See R. p. —, 
ante.) 

Defendant’s exhibit X’o. 47, being a receipt signed by 
Robert M. Foster and Dolores Foster dated August 20, 
1928, is attached to the Answer as exhibit ‘‘G”. (See R. 
p. —, ante.) 

Defendant’s exhibit Xo. 43, being a letter from defendant 
to plaintiff, Robert IM. Foster, dated August 20, 1928, is 
attached to the Answer as exhibit “F”. (See R. p. —, 
ante.) 
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323 (Defendant’s Exhibit No. 44.) i 

I 

Robert M. Foster, Attorney-at-law, Guaranty ^^uilding. 

West Palm Beach, Florida. i 

August ^9, 1928. 

Col. Ashby Williams, i 

Suite 70 Rust Bldg., ! 

15th and K Streets, | 

Washington, D. C. | 

Dear Col.: | 

I am at last at home, after an uneventful trip.' Accord¬ 
ing to our understanding, I hope you will find it possible 
at an early date, if you have not already done so^ to figure 
out the balance due me on the Drving Svstems casfe, and the 
Wright and Wise matters, and forward this balaiice to me, 
at the address given below. i 

I am considering- making a shift in mv office arrange- 

O C? 4 I Cl 

ments, as I have already advised you, and am receiving 
mv mail at P. 0. Box 3494 West Palm Beach. ; 

4 

As you know, the amounts due on these cases have been 
collected ])v vou for over two vears and I think itifair that 

4 4 4 

in computing the amount due, you add interest ai the rate 
of 6%. As you know, it has cost me considerable more 
than the interest in being deprived of these funds! I think 
this should also be done in view of settlement! basis in 
German claims. ! 

I expect to be back in Washington sometime aiiound the 
1st of October but will need the additional fundsi prior to 
that time. | 

I hope also you will be fortunate enough to resell some 
satisfactory settlement with Long and his gang. j\s I told 
you, I am willing to settle with them on any kind qf a basis 
that you may consider proper, l)ut 1 believe we should not 
make too great a concession lo them in view of the prob¬ 
ability of our receiving favorable consideration iin these 
matters when taken before the Commissioner. | 

If there are any develoiiments of interest I will thank you 
to advise me. Until further advised address me here. 
Yours trulv, i 

R. M. FOSTER. 


P. 0. Box 3494, West Palm Beach. 
18—5564a 


I 
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Defendant's Exhibit No. 45. 


S(‘j)tonil)or 10, 1928. 

Mr. Robert M. Foster, 

Post ()ffie{‘ Box .‘>494, 

West Palm Beach, Florida. 

Dear Mr. Foster: 

I have your letter of August 29th, 1928, in which you 
refer to a settlement in respect to the Drying Systems and 
other matters. 

I have just completed an examination of my files and 
submit the following: 

W ise flatter. The fees in the Wise matter were settled 
^lav 4th, 1925, as shown bv mv letter to vou of that date 
and my check for $332 in full payment after making ad¬ 
justments in connection with the Commerce Clearing 
House and the printing of the brief in the O’Neil case. 

David A. AVright Alatter. The David A. AVright case was 
a case that came to me through Colonel George AV. Bur¬ 
leigh prior to your association with me in the practice of 
law.- Petition was filed September 10th, 1921, in which Mr. 
AVright sought to recover $92,232.09, on certain informal 
agreements alleged to have been made with the Ordnance 
Department for the manufacture of heavy duty lathes. 
This was a case, of course, in which under the terms of our 
agreement of April 4th, 1922, you had no interest. 

However, on July 3rd, 1922, the government filed a coun¬ 
terclaim in the foregoing suit against Mr. AA^right seeking 
the recovery of about $25,000 on certain other alleged 
agreements between Mr. AA^right and the United States. I 
considered the counter-claim as a part of the case sent me 
by Colonel Burleigh since it grew naturally out of the 
original case. I recognized that since you assisted me to 

some extent in connection with this counter-claim that vou 

% 

also were entitled to participate to some extent with me in 
whatever was received from Mr. AVright as a fee in connec¬ 
tion with services rendered in defending the counter-claim. 
The original claim on behalf of Mr. AVright was taken 
upon a purely contingent basis. For services in connection 
with the counter-claim, however, he has made three pay¬ 
ments, namely, August 4th, 1925, $250; September 22nd, 
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1925, $250, and March 25tli, 1926, $288.35, or a total of 
$788.35. I 

I consider tliat I owe Colonel Burleigh one-hjalf of the 
amount thus collected from Mi*. Wright, namely, $39-kl7. 
'riiis leaves $394.18 as my shai'e of the fee out of Miicli you 
are to he com])ensated foi* yoin* services. The (||uestion is 
how much ai‘e you entitled to out of this $394.18 '! |The coun¬ 
terclaim was filed July 3rd, 1922, and our pjlirtnership 
325 was dissolved on Mav 1st, 1923, hut the decision of 
the court on the counter-claim was not rendered until 
A])ril 13th, 1925. I have not examined the files! in metic¬ 
ulous detail hut I know that I alone attended the| taking of 
the testimony on the counter-claim in Chicago dud that I 
attended the taking of the testimony at AVashington on 
two occasions, and also wrote the brief and argued the case. 
Most of this work was done after the partnershiip was dis¬ 
solved. It seems to me that $100 allowance to you out of 
the $394.18 would be a fair and liberal allowance to you 
in this case. | 

Drving Svstems case. This case was sent to! me bv a 
friend of mine in December, 1922. Our partncjrship ar¬ 
rangements ceased on Mav 1, 1923. At the time of the dis- 
solution of the partnership nothing had been ddne in the 
Drying Systems case except that I had prepared and on 
February 13th, 1923, filed the petition in the iCourt of 
Claims. Practically all the work in the case was cjone after 
the dissolution of the partnership. i 

The question for consideration is to what extebt should 
you contribute to this case on account of my assumption of 
Ihe entire overhead of the case and of my performance of 
practically all the work in the case after the dissolution of 
the partnership. | 

The question of overhead in this, and other cbses, was 
considered at the time of the dissolution of the paiitnership, 
because in my letter to you of April 7th, 1923, I Isaid that 
if vou remained in the suite after the 1st of Mat, 1923, a 
definite proportion of the amount of overhead fo be as¬ 
sumed by each should be agreed upon. I find, |however, 
from tlie correspondence that your proposition tq pay $75 
per month for a room in the suite and other facilities and 
stenographic services was rejected on the groupd that it 
left for mo $275 per month expenses in the suite. Over¬ 
head, of course, not only involved the question! of rent, 
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steiiograpliic assistance, etc., l)ut actual expeiiditiiro of 
time, and expenses involved in postage, telegrams, etc., and 
is, therefore, intimately connected with the services ren¬ 
dered in the case subseipient to the dissolution of partner¬ 
ship. Hence a brief outline of what was done by me in the 
case subsequent to the dissolution of the partnership is 
important. 

As I said before at the time of the dissolution of the part¬ 
nership nothing has been done in this case except to file the 
petition. After the dissolution I took testimony in Chi¬ 
cago on !May 3rd, 4th and 5th, 1923—140 printed pages; in 
Chicago, August 6th,' 1923—30 printed pages, and in Wash¬ 
ington October 25th and 27th, 1923—44 printed pages. T 
find also that I took testimony in Washington April 30th, 
1924—27 printed ])ages. Xot only was this testimony in¬ 
volved but a great mass of exhibits was included, some of 
which liad to be procured by me from the Department of 
Agriculture and trade journals from New York. I pre¬ 
pared a brief containing 50 printed pages, and a reply brief 
containing 12 pages. Thereafter I argued the case, you 
being ])resent and partici])ating, and the Court decided the 
case on ]\Iarch 9th, 1925. 

^ly file shows alsd that there passed between me and the 
client and other parties in connection with this case 214 
letters, telegrams and other documents—there being 14 
telegrams paid for by me personally. Some of these docu¬ 
ments covered a review of the case or a particular phase 
of it and bear evidence of careful preparation involving 
appreciable time. 

326 In addition to the foregoing I entertained Mr. Lip- 
pert and Mr. Kamps on three or four occasions in 
Washington. 

In addition there were a number of items of expenditure 
which were borne bv me and not collected from the client. 

In addition to the foregoing I made numerous and sun- 
drv motions in the Court of Claims, argued them, and 
attended upon the calling of the docket and for other pur¬ 
poses in the Court of Claims in this case dozens of times. 

In addition I attended to the securing of the money from 
Congress through the Treasury Department. 

To summarize, the case was mine, and I did all the work, 
or practically all the work, in it, and bore all the expenses 
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from May, 1923, to August, 1926, a period of three years 
and three months. 

From the foregoing I am convinced that you should, out 
of that portion of the fee which would have gonelto you if 
you had contributed to the work and the carrying charges 
of the case, contribute the sum of not less than $500. How¬ 
ever, there has been some delay in paying you the balance 
coming to you, and I am willing to settle upon th$ basis of 
your contributing $400 toward the expenses incujrred and 
services rendered by me in this case over and above that 
which would have been rendered or incurred had i you con¬ 
tributed toward the partnership expenses and work. 

The total fee in this case was $8,455.55. One third of this 
amount, namely, $2,818.52 was paid Mr. Kenetick in accord¬ 
ance with our agreement with him, leaving a balance of 
$5,637.03. Forty per centum of the latter amount is 
$2,254.81. Deducting from this the $1,000 in cash Ipaid you 
by me on August 9th, 1926, leaves $1,254.81, and cteducting 
from this amount the $400 to be contributed by yo|u for my 
services rendered and overhead incurred in connection 
with this case leaves a balance due vou in thid case of 
$854.81. 

I have hereinbefore made reference to the dela>' in pay¬ 
ing you the balance due in the Drying Systems cajse and, I 
think, made due allowance for it. The statement Contained 
in your letter of August 29th, 1925, that interest sfhould be 
allowed ‘^in view of settlement basis in German |Claims” 
provokes me to make the following statement: | 

Your statement carries the implication that tlie settle¬ 
ment in the German claims matters is in some why unfair 
to you. I am decidedly of the contrary opinion, arid to this 
end call to your attention the following facts: | 

You became associated with me in the practice of the law 
on May 1st, 1922. During the last few months of 1922, I 
secured the Drying Systems case and the Germah claims, 
all these cases coming from my correspondents of clients. 
You did some work on these cases while vou were asso- 
dated with me extending over a period of not exceeding six 
months. After the dissolution of the partnership prac¬ 
tically all the work in all these cases was done by| me, and 
I carried all the overhead of all these cases. My | recollec¬ 
tion is that after you left me you conferred with Ime on a 

1 
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nunibor of occasions at limes that were convenient to von 
and that you were present at the time we settled by 
327 ai*Teement two of the awards in favor of the Riegel 
Sack Company and that yon attended the taking of 
the testimonv in Washin 2 :ton alone in connection with the 
counterclaim in the Wright case and attended the arguing 
in the Drving Svstems and Wri^'ht cases. I alone secured 
the third award in'the Riegel Sack case and carried the 
Walker, Armstrong'& (^ompany case not only through the 
Mixed Claims Commission, but, de novo, tlirough the 
Umpire. For this six months work with me, leaving out of 
consideration other small fees that vou received through 
the partnerslii]), you have already ivceived from these 
cases $15,210.34. In addition to the foregoing amount yon 
are still entitled to‘receive an appreciable sum on account 
of the German claims, and the amount hereinafter set out 
in this letter as a balance due on the Drving Svstems and 
Wright matters. 

From the foregoing facts it is quite obvious that you 
have received, or will receive, an extraordinarily large sum 
of money for a few months work, and that the compensa¬ 
tion you will receive for this work should inspire a sense 
of appreciation rather than a spirit of criticism as to your 
treatment. 

Another thing to which I desire to call vour attention is 
this: that in our partnership agreement of April 4th, 1922, 
it was provided, in paragraph 5, that we were to divide the 
office expenses equally. Due, however, to the fact that the 
collections actually made while we were actually associated 
were yery small, I bore sixty per cent of the partnership 
expenses and you forty per cent. I haye not the time to 
determine in great' detail what this difference amounted to, 
but I see from tlie tile in a letter from you to me of June 
9th, 1923, that the total disbursements for office expenses 
during the partnership was $5,253. The a55itional ten per 
cent payable by you to me on these expenditures would be 
$525.30. I mention this not for the purpose of insisting at 
this time that this amount be allowed, but for the purpose 
only of calling your attention to the liberal w’ay in which 
you haye been treated in regard to these partnership 
matters. 
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A summary of the account is as follows: 


1925. 


1 

1 

1 

i 

Julv 

• 

10. Paid Hope for Foster 


1926. 

(Cheek #165). 

$50.00 

March 

25. Fee in David A. Wright case 

i 

1 

A ugust 

9. Forty per cent of fee in Dry¬ 
ing Svstems. 

1 

t 

1 

1 

1 

1 

August 

9. Foster’s proportion for 

i 

1 

! 


service and overhead. . . . 

400.00 1 

August 

9. By cash (Check #2050). . . 

1,000.00 1 

Se])t. 

2. By cash (Check #2078). . . 

75.00 

Oct. 

6. By cash (Check #2105)... 

25.00 1 

Oct. 

15. By cash (Check #2113). . . 

50.00 


Balance due. 

754.81 


$100.00 

2,254.81 


$2,354.81 


$2,354.81 


The item of $50 to Hope for your account is supported 
l)y my records and your letter to me of February 15th, 
102(), in whicli you refer to the David A. Wright case, and 
say: ‘‘I believe to date you have paid me only $p0 on this 
account whicli was by way of a check to Hope.’’ 

328 Xotwithstanding anv other statement made in this 

letter, I am writing to settle with you in respect to 
all the matters discussed in this letter, as a coihpromise 
settlement, for the sum of $754.81. If you desire fo accept 
the same, and will vourself sign, and have Mrs. Foker sign, 
the enclosed receipt and forward the same to the Merchants 
Bank & Trust Company, of this city, attached to a|draft on 
me for the sum of $754.81 the same will be paid. 

Yours very trulv, I 

ASHBY WILLIAMS. 


AW:EM. 


329 


Plaintiffs’ Exhibit No. 29. 


Mnunmiiditm of an Account Stated hi/ JJoivard M. Long, 
Ashhg WiUiam.<^, and Augustine T. Smytlie and\ Messrs, 
Bnist and Buist, as His Attorneys, Made This %9th Day 
of October, 1928. | 

AVhereas the parties hereto have been in contro^fe^sy re¬ 
specting a proper division of fees in connection with the 
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Iliroo clailiis dosigiiated bolow, it is liorobv aiivoed a 

settlement as follows: 

1. In re A. D. Cummins fund. 

(a) It is agreed that Howard M. Long is to receive out 
of this fund $1,966.84, less $1,500.00 already paid to him, 
l)lus the return to him of $250.00 advanced to Ashby Wil¬ 
liams, making the net amount to be paid to Mr. Long 
$716.84. 

(b) It is agreed that Ashby Williams is to receive as his 
share the sum of $1,367.90, plus a claim of $500.00 made by 
him on account of legal services, less the sum of $500.00 to 
be returned by him to Howard M. Long and Augustine T. 
Smytho equally, making the net amount to be paid to Mr. 
Williams $1,367.90. 

(c) It is agreed that the amount to be ]’)aid to Augustine 
T. Smythc, and ^lessrs. Buist and Buist jointly as his at- 
tonuws, the sum of $2,579.33, ])lns the return to them of 
.$250.00 mentioned above, making the total to be paid the 
Slim of $2,829.33. 

(d) It is agreed that the amount to be paid to W. B. 
Saul as an attorney representing all of the parties in a 
collateral legal proceeding in Philadelphia, is the sum of 
$250.00. 


2. In re Francis J. McDonald fund. 

(a) It is agreed that Howard M. Long shall receive the 
sum of $4,000.00. 

(b) It is agreed that Augustine T. Smythe, and Messrs. 
Buist and Buist jointly as his attorneys, shall receive the 
sum of $5,333.33. 

(c) It is agreed that Ashby Williams shall receive as 
his share of this fund the sum of $3,500.00. 

3. In re Claim Against Mrs. Belle Compton. 

(a) It is agreed by the parties hereto that any amounts 
received from the claim against the Compton estate, when 
realized, shall be divided 3/9 to Mr. Long, 2/9 to Mr. Wil¬ 
liams, and 4/9 to Mr. Smythe and Messrs. Buist and Buist 
jointly as his attbrneys, without any deductions of ex- 
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ponses, or otherwise. It is further agreed that the 

330 checks of settlement of this account ^gainst the 
Compton estate shall he drawn separately in favor 

of the parties hereto as their share shall appear^ 

(Signed) ASHBY WILLIAMS. I 

(Signed) AUGUSTINE T. SMYTHE, 

By BUIST & BUIST, Attysi 
(Signed) HOWARD M. LONG, i 

331 Memorandum. | 

Plaintiff’s exhibit No. 27, being a letter front defendant 
to plaintiff, Robert M. Foster, dated December 17, 1928, 
is attached as exhibit ^‘H” to the Answer. (S^e R. p. —, 
ante.) ! 

332 Dfdt.’s Ex. No. 46. I 

December ^1, 1928. 

Mr. Robert M. Foster, | 

Arlington Hotel, i 

Washington, D. C. | 

Dear Mr. Foster: 1 

j 

This letter confirms our telephone conversation of this 
morning in which you declined to settle with m^ upon the 
basis of the items and matters set forth in myj letters to 
you of September 10th, 1928, and December 17th' 1928, and 
the additional sum of .$44.60 found to be due iii the Wise 
Tax matter, and in which I withdrew the offer of Settlement. 

For the purpose of keeping a record in this case may I 
recite the following facts: | 

My letter to you of September 10th, 1928, ad(^ressed to 
you at West Palm Beach, Florida, was not answered until 
December 17th, 1928, when you came into my office upon 
your second trip to Washington, at that time I told you 
that the offer of settlement in the Drying Systems! case was, 
in my opinion, a very generous one because I thought that 
the $1,100 you had already received in that case ^as ample 
compensation to you because of the fact that practically all 
the work in that case was done and overhead boitne by me 
after the termination of the partnership between; us. You 
also complained of the amount allowed you for services in 
the David A. Wright counter-claim matter; and also com¬ 
plained of my charge for collecting your part df the fee 
from McDonald and Cummins and Compton through Court 

19—5564a j 

i 

I 

I 

i 
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proceedings carried on by me without any assistance from 
you, you contending that our agreement of October 14, 
1926, obliged me not only to collect the claims against Ger¬ 
many but to collect the fees from the clients, whereas I 
pointed out to you that there was no obligation on my part 
to collect your fees, certainly through Court proceedings, 
after the claims had been allowed against Germany. 

Thereafter we had a further conference in regard to the 
matter and vou returned to mv office on December 20th, 
1928, with a proposed receipt containing the exact amount 
set out in my letters of September 10th and December 17th 
and the additional $44.60 in the Wise Tax matter which con¬ 
tained Mrs. Foster’s signature and which you proposed to 
sign. This receipt, in my opinion, constituted a final settle¬ 
ment of the matters involved, but it was my desire to have 
Mrs. Foster sign a receipt in my presence and to deliver 
the check to her personally, because of your letter to me 
dated October 1, 1926, and handed to me by you on August 
11th, 1928, and to have an explicit statement in the receipt 
showing your authority for my payment of the money to 
her. I accordingly prepared such a receipt and handed 
you a copy of it to be executed by yourself and Mrs. Foster 
in my presence, but you then contended that you did not 
desire to execute a complete and final settlement in respect 
to the matters involved in my two letters above referred to 
but that you desired to hold them open, and, in effect, to 
accept the amounts stated in my two letters on account, so 
that you might open 'them up in some future proceeding. 
This T declined to do but was willing to carry the settle¬ 
ment through upon a proper receipt until the time of your 
declining to settle this morning as hereinbefore stated. 

Tt will, therefore, be understood that any offer of settle¬ 
ment heretofore made by me, being declined, is not to be 
employed to my prejudice. 

Since Mrs. Foster appears to be interested in these mat¬ 
ters by reason of your letter to me dated October 1, 1926, 
but delivered to me by you on August 11th, 1928, I am 
sending her also a copy of this letter. 

Yours verv trulv, 

ASHBY WILLIAMS. 

AW :EM. 

Copy to Mrs. Dolores Foster, Arlington Hotel, Wash¬ 
ington, D. C. 


283 


ASHBY WILLIAMS VS. IL M. FOSTER ET AL. | 

I 

I 

333 In the Supreme Court of the District of polumhia, 

Holding an Equity Court. | 

Equity. No. 49270. I 

Robert ^1. Foster and Dolores Foster, Plaiiitiffs, 

V. I 

. i 

Ashby Williams, Defendant. i 

^ i 

I 

Defendant’s original statement of evidence ajid plain¬ 
tiffs’ proposed amendments and defendant’s objections 
tliereto having been duly filed, submitted and considered, 
the foregoing and attached statement of evidence,! true and 
complete, and properly prepared, is by the court ithis 28th 
day of August, 1931, now for then, signed and scaled and 
made a part of the record. I 

JESSE C. ADKINS, 

ft^Kstice. 

Robert 'SL Foster, Esq., I 

991 Arlington Building, | 

Attorney for plaintiffs: j 

Take notice that the foregoing certificate will be pre¬ 
sented to ^Ir. Justice Adkins for signature on! Friday, 
November 13, 1931, at 10:00 A. ^1., or as soon thereafter 
as counsel can be heard. I 

EDWARD STAFFORp, 

Afforney for Defe^ydavt. 

Service of the above notice, and the receipt of k carbon 
copy, and of the above certificate, are hereby acknowledged 
this 12th dav of November, 1931. I 

ROBERT M. FOSTER, 
Attorney for Plaint iff fi. 

To the signing of the above certificate nunc pro itunc the 
plaintiffs dulv excepted this 13th day of Nov. 193li. 

JESSE 0. ADKINS, 

Justice. 

1 

Endorsed on cover: District of Columbia Supremp Court. 
No. 5564. Ashby Williams, appellant, vs. Robert |!M. Fos¬ 
ter and Dolores Foster. Court of Appeals, District of 
Columbia. Filed Dec. 3,1931. Henry W. Hodges, t)lerk. 
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OUTLINE OF DISCUSSION. 


Stateiiiont of the case. 

Brief . 

1. The contract of April 4, 1922, did not constitute a 

partnership between the parties. 

2. The contract of April 4, 1922, was breached by the 

appellee . 

a. The contract itself considered. 

h. Appellee’s conduct and attitude considered. 

c. The condu<*t of the parties thereafter consid¬ 
ered . 

.‘i. Ai)pellee, in the circumstances of this case, did not be¬ 
come entitle<l to 49% of the fees collected but was en¬ 
titled only to fair c<uni>ensation for services rendered, 
the contin^rent nature of the compensation consid¬ 
ered . 

4. There was no umlerstandins on October 14, 1926, that 

appellee was to receive 40% of Hie fees in other than 
(Jerman claims, as held by the court below (R, 82).. 

5. Under no circumstances was appellee ever entitled to 

40% of the j:ross fee in any case under the contract of 
Ai)ril 4, 1922, even assuminj; the perfonnance by him 
of that contract to the fullest extent. 

6. Appellee, not having performed his contract by render- 

inj: the service and bearinj? the expen.se called for 
thereunder, became entitled only to what his services 
were reasonably worth, the contingent nature of the 
fees considered. 

a. The situation at the time of separation of the 

parties . 

b. Tlie appellee did not contribute to the prose¬ 

cution of the.se cases. 

7. Appellee’s contention answered. 

a. Consfual v. Citmmingit, 24 D. C. Ai)p. 222 

U. S. 262. 

h. Ambler v. Whipple, 87 U. 8. 546. 

c. Under no circumstances would appellee have 

been entitled to 40% jjross. 
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INDEX. 

8. The court below ern'd in allowiii}; appellees to recover 
on the contract of October 14. 1I>2«;, and in depriving: 
apj)ellant of the ri.:;bt and opporfiinit.v of etYectively 
d(‘fendin;r the ground of partial failure (d consid¬ 
eration . 

f/. This suit was brou.itht and prosecuted under the 
contract <>f April 4. lP-2. appellees repudiaUn;: 

the <-ontra<’t of Octob(«r 14. 1!>2<**. 

h. The principal considi'ration for the contract of 
October 14. 10 lN>. was the avoi<lance of liti- 

jtation. 

c. The etYect of the action of the ct>urt below was 
to deprive appellant of the substantial riuht 
to defend on tlu‘ ,::round of partial failure of 

consideration . 

(1. There was a fatal variance between the alleita- 

tions and the proof. 

c. Appellant had a ri.:;ht to defend for i)artial fail¬ 
ure of consid(‘ration. but coubl do that only 
a;:ainst the contract on which recovery was 

allowed . 

0. Ai)pellees not entitled to participate in amounts col- 
b'Cted in Hemis Hrothers H.ai; (’oinpany cast' iK'yoiid 
the fees ajtrt'etl upon. 

10. ApiK'llant entitled to reasonable compt'nsation from 

appellees for collectinjr fees in ('ununins vV: (’omi)ton 
ami McDonald cases. 

11. Apix'llee char^reable with one-half the exi»ense of nm- 

ninp: the othce. 

12. Appellant entitled to credit for e.xpt'iises in unsuc¬ 

cessful cases. 

l‘». Appellees not I'litith'd to interest jwior to the decree... 

o. The amount due from appellant to appellee was 

uncertain . 

J). The conduct of api»ellees prevented any settle¬ 
ment with them. 

14. Summary and conclusion. 
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APPELLANT'S STATEMENT OF THE CASE ANl) 

BRIEF. ! 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia entered in a suit for 
the distribution of fees between two attorneys, orderf 
ing the payment of certain money by appellant tb 
appellees. | 

I 

Iv ! 


I 

I 
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Statement of the Case. 

1. On April 4, 1922, the appellant and Robert ^I. 
Foster, one of the appellees (hereinafter referred to as 
appellee), entered into a contract as indicated by the 
following- letter and acceptance thereof (R. 17): 

Ashby Williams, 
Attornev-at-law, 

Southern Building, Washington, D. C. 

' April 4, 1922. 

' Slv . Robert M. Foster, 

Washington, D. C. 

Dear Mr. Foster: 

I am writing to confirm our oral agreement 
which I understand to be as follows: 

1. That YOU will devote vour entire time to 

• ft 

this office in the handling of anv matters that 

t C? ft 

may be secured. 

2. That any and all matters of business se¬ 
cured bv or through either one of us from the 

'■ft o 

date of the acceptance hereof by you will be 
handled through this office. 

3. That the method of securing business, and 
of handling the same, will be determined by 
mutual agreement, but in case of a disagree¬ 
ment I am to have controlling voice. 

4. That your compensation shall consist of 
forty (40) per cent of the net fees received from 
anv business secured after the date of the ac- 

ft 

ceptance hereof by you. 


3 


T 


i 

I 

i 


5. That the office expenses are to be borne I by 
us equally, but provided that I am to pay the 
entire office expense until May 1, 1922. 

6. That my time, except such as is necessary 

to prosecute matters I now have, will be de¬ 
voted to the business to be secured and handled 
bv us as set out above. ^ 

I 

7. That this agreement does not embrace ahy 

division of any fees in cases I now have, lior 
any salary I receive as Secretary and Treasuifer 
of the Heston Land Company. | 

I 

8. That this agreement, unless breached jor 

otherwise terminated bv mutual consent, shall 
continue for one (1) year from the date of ac¬ 
ceptance hereof by you. I 

Yours very truly, | 

ASHBY WILLIAMS.; 

I 

Accepted this fourth day of April, 1922. | 

ROBERT M. FOSTER.; 

2. Appellant was a much older man than appellee, 
had practiced law sixteen years, and w’as maintainii^g 
offices in the Southern Building, Washington, D. p. 
Appellee had not engaged in private practice and did 
not become a member of the Bar of the District of 
Columbia until 1925, but had recently been employed 
in the office of the Solicitor of Internal Revenue aiid 
was familiar with income tax law. Appellant's pu^ 
pose in entering into the contract with appellee was 
to secure his services as tax expert and also as a 
younger assistant to him in his law offices (R. 76, lOfe, 
123 and 124). j 
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3. Appellee' moved into appellant’s suite of offices 
about April 4,' 1922. Appellant secured stationery with 
the name of ‘AVilliams and Foster”; that name was 
placed on the door, and under that designation there 
appeared the individual names of the parties, and the 
appellant’s clients and associate counsel were generally 
informed that appellee had become associated wdth 
him in the practice of law. Throughout the period of 
such association there was no bank account in the name 
of “Williams and Foster”, but all fees w’ere collected 
by appellant and deposited by him in his own personal 
bank account. The lease was in appellant’s name, and 
the rent of the offices \vas paid by him. Appellant also 
paid all bills'for stenographic service, telephone and 
other items of running expense of the offices. All 
amounts paid to appellee during that period and there¬ 
after were paid by appellant’s personal check. The 
parlies jointly purchased a small amount of additional 
furniture and furnishings for the offices, each paying 
an equal part of the cost (R. 76, 105, 106, 135). 

4. Appellant and appellee engaged in the practice 
of law under the terms of the contract of April 4, 
1922, and under the firm name above mentioned. 
Various and sundry claims and other legal matters 
were secured by each, but the majority of such mat¬ 
ters, in fact all of the cases here involved in which 
the fees are in controversy, were secured from clients 
and associate counsel of appellant. The business thus 
secured was handled by the parties during their asso¬ 
ciation under the terms of the contract of April 4, 
1922 (R. 76, 106, 116). 
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1 

5. Between April 4, 1922, and April 4, 1923, there 

came to the office a number of miscellaneous claims 
or matters to be heard or prosecuted. These Con¬ 
sisted of (1) a number of matters that were disposed 
of durin.c: the association of the parties and | the 
amounts due appellee paid or credited to him, (2) jeer- 
tain other miscellaneous matters that were suedess- 
fully disposed of after the separation of the paijties 
when appellee was paid or credited the amount due 
him, (3) a number of miscellaneous matters that \|ere 
handled unsuccessfully and in which no fees were col¬ 
lected, and (4) two miscellaneous matters which \yere 
not disposed of until after the separation of the par¬ 
ties and in respect to which a distribution of the fees 
is in controversy in this suit, namely: the Drying 
Systems case and the David A. Wright counter-clajim, 
hereafter more particularly described. (See par. 10, 
post.) j 

6. There also came to the office during the latter 

part of 1922, 140 claims on behalf of American citi¬ 
zens against Germany. These were to be filed and 
prosecuted before the Mixed Claims Commission, 
United States and Germanv, under the Treatv I of 
Berlin. Under the rules of that commission, forr^al 
petitions or claims had to be filed in these cases be¬ 
fore January 1,1923. The nature and history of th(jse 
claims are hereinafter more particularly described. 
(See par. 10, post.) I 

I 

I 

7. Up to the time of the completion of the filing jof 
the formal claims against Germany with the Mixed 
Claims Commission, that is to say, up to about Janju- 


I 

I 
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ary 1, 1923, 'appellee’s services in appellant’s office 
were satisfactory (R. 136). But from that time his 
services were wholly unsatisfactory to appellant. 
This arose from appellee’s frequent and excessive use 
of intoxicating liquors, resulting in his habitually 
reaching the office not earlier than eleven o’clock in 
the forenoonl and in his being frequently absent from 
the office altogether, or of his being unable when pres¬ 
ent to properly attend to the work of the office due to 
his use of intoxicating liquors on the day or night 
before. As a result of this situation, appellant could 
not trust him with the handling of anv matter in the 
office or rely upon him to render any material or 
effective cooperation in the handling of any such mat¬ 
ters (R. Ill, 118, 126, 131, 132, 136, 139, 140, 143, 173, 
182, 189, 190). 

Appellant discussed this matter in a friendly way 
with appellee and endeavored on a number of occa¬ 
sions, in January, 1923, and thereafter, to effect a 
friendly and agreeable termination of the existing ar¬ 
rangement and to get appellee to vacate the space he 
was occupying in appellant’s suite. Appellee did not 
agree with appellant that his late arrival at the office 
was important, claiming that the character of service 
rendered in a law office did not depend upon the num¬ 
ber of hours spent in it. In respect to the use of in¬ 
toxicating liquors, appellee was always penitent and 
admitted his fault. Appellee, in February, 1923, en¬ 
deavored to become reinstated in the Bureau of In¬ 
ternal Revenue, but was unsuccessful in this. Appel¬ 
lant was unable to get him to vacate the offices by 


i 

! 

i 


agreeable means, and in view of the fact that the icon- 
tract of April 4, 1922, would expire in a month or itwo, 
made no etfort to forcibly oblige appellee to vacate, 
but suffered him to remain there for the time b^ing. 
Appellant was willing appellee should remain in| the 
suite, provided he would pay a reasonable amount: to¬ 
ward the rent and stenographic services, but appellee 
was not willing to do that. He vacated the suite on 
or about the first of May, 1923 (R. 127, 128, 136, Il39, 
140, 143, 173, 180; see also the following exhibits: 
No. 2 (E. 199), No. 2 (E. 200), No. 3 (E. ^2), n|o. 4 
(E. 203), No. 5 (E. 205), No. 6 (E. 206), No. 7 (E. $07) 
and No. 9 (E. 211)). i 

8. When appellee left appellant’s offices, he had no 

settled office. For several months he had desk rpom 
in an office in the Continental Trust Building, Wash¬ 
ington, D. C., thereafter desk room for several months 
in an office in the Munsev Building, then desk rbom 
for some time in an office in the Investment Building. 
He was out of Washington a considerable part of 1924 
with some income tax matters which took him to Ala¬ 
bama, and about August, 1925, he removed to Florida, 
where he lived thereafter. Subsequent to his removal 
from appellant’s offices, it was difficult, and frequently 
impossible, for appellant to reach him in order to dis¬ 
cuss certain tax matters which had not been disposed 
of at the time of separation (R. 123, 124, 125, 129, 
130, 167, 178). I 

9. When the parties separated, all of the filesi in 
all of the cases were retained in appellant’s offices, 
appellee declining to take with him the files in the few 
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cases that had come to him from his clients or corre¬ 
spondents (R. 142, 173, 174). The fees in all these 
cases were contingent upon success. Shortly before 
and after the' separation, the parties carried on con¬ 
siderable correspondence about these matters, appel¬ 
lant suggesting as a means of future handling of the 
business, that appellee assume and pay a proper por¬ 
tion of the expense of the offices, but this suggestion 
was not adopted by appellee, and the parties did not 
reach anv a 2 :reement either as to the matter of han- 
dling the cases or the division of the fees in the event 
of their successful termination. (Letters April 7, 9 
(3), 11, 14 (2), and ^lay 28, 1923, R. 199, et seq.y and 
R. 142, 143 & 144.) After the separation of the par¬ 
ties, appellee, because of his peculiar acquaintance 
with such matters, assisted appellant from time to 
time in connection with certain tax matters that were 
on hand, and in these cases where fees were collected, 
thev were distributed to the mutual satisfaction of 
both parties, and are not in controversy in this case. 
In respect to the matters which are in controversy, 
however, which were prosecuted to final and success¬ 
ful termination, as well as certain other cases which 
were prosecuted but which were unsuccessful and in 
which no fees were collected, appellee bore none of 
the expense, assumed none of the risks of successful 
termination, and rendered appellant no practical as¬ 
sistance whatever in their prosecution. Appellant 
bore all the expense, assumed all the risk of successful 
prosecution, and did all the work in all these cases, 
appellee’s activities being limited to an occasional 
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visit to appellant’s office when it suited his conven¬ 
ience to make inquiry about the status of these various 

I 

matters. (See reference under par. 10 post,) \ 

10. There were on hand in the office, and undisposed 
of at the time of separation, the following cases: | 

I 

I 

(1) Miscellaneous matters that were thereafter sitc- 
cessf ully prosecuted, and the appellee paid or credited 
the amount due him. In this class there were several 

I 

matters in which fees were collected by appellant : in 
1924 and 1925 and appellee paid or credited with i40 
per cent thereof. All of the cases in this class were 
tax matters, in which appellee rendered appellant sub¬ 
stantial service, except the case of Spear v, Karriman, 
in which the fee had been earned before January |1, 
1923, but not collected until 1925, through a suit con¬ 
ducted by Jo. V. Morgan, attorney (R. Ill, 118, 1^3, 
145, 154, 159; also see letters appellant to appellee 
January 11, 1924 (R. 236), February 21 and April 32, 

1924 (R. 237), letters June 9 and August 24, 1924 (]R. 
240), letters May 4 and 6, 1925 (R. 241), letter July 17, 

1925 (R. 242) ). 

(2) Miscellaneous cases that were prosecuted afti^r 
the separation, hut were unsuccessful and in which 
no fees tvere collected. In this class were a large num¬ 
ber of cases on hand at the time of separation in 
which the fees were contingent. Appellant was obliged 
to assume entire responsibility for the prosecution qf 
these cases and did so. They involved an enormous 
amount of work and expense and extended over a lon^ 
period of time, many of such cases being prosecuted 
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after appellee had taken up his residence in Florida. 
Appellee assumed none of the responsibilities or ex¬ 
pense of the prosecution of these cases (R. 153, 145, 
150). 

(3) The Drying Systems case and the David A. 
Wright counter-claim matter^ which were prosecuted 
after the separation and in respect to tvhich the fees 

I 

collected are in controversy in this case. The Drying 
Systems case came to appellant in December, 1922. 
It was a claim growing out of a contract with the War 
Department for the manufacture of dehydrated pota¬ 
toes. A petition in the Court of Claims, prepared by 
appellant, was tiled on February 13, 1923, and at the 
time of the separation of the parties nothing further 
had been done in this case. Thereafter appellant as¬ 
sumed all the risk and bore all the expense, and prose¬ 
cuted the case without assistance from appellee. Tes¬ 
timony was taken in Chicago on three occasions and 
in Washington on two occasions. A contract made in 
the name of appellant was for a contingent fee, and 
the power of attorney was in appellant’s name. The 
ease was vigorously contested in the Court of Claims. 
Judgment was entered on March 9, 1925, for $41,- 
740.57. This amount was collected in April, 1926. The 
fee collected w^as $5,637.03, of which amount appel¬ 
lant sent appellee $1,000.00 in a letter addressed to 
him at West Palm Beach, Florida, on August 9, 1926 
(R. 86). At the time of this payment, appellant as¬ 
serted that by reason of his exclusive handling of the 
case, and the services, expense and risk involved, ap¬ 
pellee was not entitled to forty per cent of the fee. 



and sought an equitable adjustment of the division 
of the fee in the case. This effort did not lead to any 
adjustment at that time or thereafter, and the division 
of this fee is involved in this case (R. 156, 157, ^58, 
188; and see letter appellant to appellee August 9, 
1926 (R. 86) ). j 


The case of David A. Wright was one pending in 
the Court of Claims when appellee became associated 
with appellant on April 4, 1922. Thereafter the Gov¬ 
ernment tiled a counter-claim and appellee, priori to 
May 1, 1923, rendered appellant some assistance! in 
connection with this counter-claim. The decision! of 
the Court of Claims was entered on April 13, lfi25, 
and thereafter a fee of $394.18 was collected on t|iis 
counter-claim, and out of that appellant paid appeljlee 
the sum of $50.00 for his services. Appellee claims 
forty per cent of the fee collected (R. 154). ■ 


(4) The fourth group of cases on hand at the tifne 
of the separation of the parties consisted of claims\ of 
American citizens against Germany, 140 in number. 
(Ex. ‘‘A’’, R. 40 et seq.) At the time the parties 
separated formal petitions or claims in all these cases 
had been filed with the Mixed Claims Commission, 
United States and Germany, and in connection with 
the formal filing of these claims appellee, during the 
time he was with appellant, assisted in their filing. At 
the time of the separation, however, no proof had bepn 
filed in any of these cases. Of the 140 claims against 
Germany, 115 were for war risk insurance premiulns 
paid. No proof was ever filed in these war risk in¬ 
surance claims, and they were dismissed by a blanket 


12 


opinion of the Mixed Claims Commission on Novem¬ 
ber 9, 1923. Sixteen of the claims against Germany 
were of a miscellaneous nature, in 12 of which no 
proof was ever filed, and they were dismissed, but in 
3 of these miscellaneous cases proof was filed and they 
were prosecuted wholly by appellant before the Mixed 
Claims Commission and disallowed (R. 118, 120 , 136, 
145, 146, 147, 148, 149, 150, 184, 185). The remaining 
6 claims against Germany were for direct losses, and 
were the onlv ones in which awards were made. All 
of them were cases that came to appellant from his 
own clients or his associate counsel in other cities. 
They are set out as follows, together with the fee ar¬ 
rangement in each case: 

S. W. Bridges & Co. Award November 8 , 
1926, $2,047, with interest at 5% from January 
1 , 1920. Fee agreement 15%, % to Hamilton, 
Katon & Blakemorc, attorneys, Boston, Massa¬ 
chusetts. 

Bemis Brothers Bag Co. Award February 
17, 1926, $7,500, with interest at 5% from De¬ 
cember 1 , 1916. Fee agreement 5%, % to 
Hamilton, Eaton & Blakemore, attorneys, Bos¬ 
ton, Massachusetts. 

Francis J. McDonald. Award October 31, 
1924, $45,000, with interest at 5% from Novem¬ 
ber 11 , 1918. Fee agreement 30%, 10 % to 
Howard ^1. Long, attorney, Philadelphia, 67 a% 
to Augustine T. Smythe, attorney, Charleston, 
S. C., and 6 %% to Buist 8z Buist, attorneys, of 
Charleston, S. C., after payment of expenses. 

Albert D. Cummins and Howard Compton. 
Award October 31, 1924, $30,000, with interest 
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at 5% from November 11, 1918. Fee arrange¬ 
ment same as in Francis J. McDonald case 

I 

above mentioned. I 

I 

I 

Riegel Sack Company. Award October 80, 

1925, for $24,000, with interest at 5% from 
December 27, 1915; award October 30, 1925, for 
$24,000, with 5% interest from January ^4, 
1916; and award November 8, 1926, for $22,- 
385.97, with interest at 5% from January; 1, 

1926. Fee agreement 33%%. ; 

I 

Walker, Armstrong & Co. Decision by the 
Umpire, October 31, 1926, $167,000, with in¬ 
terest at 5% from February 22, 1915. Fee Ar¬ 
rangement 30% up to $50,000 and 25% in ex¬ 
cess of $50,000 collected, % of said fee to Adaihs 
& Adams, attorneys. Savannah, Georgia. i- 

! 

11. At the time of the separation of the parties, 
formal petitions in the foregoing claims against Ger¬ 
many had been tiled with the Mixed Claims Commis¬ 
sion, but no proof had been called for. Thereafter 
proof w’as called for and was procured and filed aiid 
these cases were prosecuted solely by the appellant, 
the services of appellee in connection therewith beirlg 
limited to a conference with the American Agent in 
connection with the two first awards in the Riegfel 

Sack Company case and to his occasional coming lio 

1 

appellant’s office, at his convenience, to make inquiity 
about the progress of the cases. In the prosecution bf 
these cases, appellant did all the work, bore all the ex¬ 
pense, overhead or otherwise, and assumed all the 
risk of their successful termination, the appellee ren¬ 
dering no substantial service, incurring no expense and 
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running no risk of their failure. In fact, the award in 
the Beinis Bros. Bag Company case and the third 
award in the Riegel Sack Company case were pro¬ 
cured by appellant and the Walker, Armstrong & Co. 
case was prosecuted before the Commission and before 
the Umpire cle novo after appellee had gone to Florida 
to practice law. 

It is shown that appellant devoted at least one-half 
of his time for live years to these cases (R. 161), bear¬ 
ing all the overhead expense thereof, while appellee 
was engaged in Washington and elsewhere in the han¬ 
dling of tax matters on his own behalf, earning a fee 
in one case of $41,000 (R. 125) and in another case a 
fee of $7,000 for himself and associates (R. 145, 146, 
147, 148, 149, 185 and 191, et seq), 

12. After the awards had been secured against Ger¬ 
many and while appellee was in Florida, appellant did 
a great deal of work in connection with legislation by 
Congress looking toward the payment of the awards 
against Germany (R. 160). 

13. Notwithstanding the facts hereinbefore set out, 
appellee had persistently asserted his right to 40 per 
cent of the fees that might be collected on these German 
awards, by reason of the contract of April 4,1922. Ap¬ 
pellant had avoided this question because he was ap¬ 
prehensive that if it were brought to a head, and the 
parties could not agree upon a settlement in respect 
to these fees, it might result in litigation damaging to 
the business; since the fees in all these cases were con¬ 
tingent (R. 156,157, 158, 160, 161, 171). However, on 
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October 14,1926, while appellee was on a visit to Wash¬ 
ington from Florida, this question came up for dis¬ 
cussion in appellant’s office. Appellee claimed, as |he 

1 

had always asserted, a right to 40 per cent of the f^es 
collected in all these cases. Appellant contended that 
appellee had abandoned these cases; that appellant 
had prosecuted them; that appellant had borne all t^ie 
overhead and other expenses in connection therewiih, 
and had run all the risk of recovery; and that appel¬ 
lee’s participation should be limited to a reasonalile 
amount for services rendered by him, considering the 
contingent nature of the fees. At the conference aboye 
mentioned, appellant suggested that 10 per cent of the 
fees collected on the German claims \vould be fair fbr 
the services rendered by appellee in connection there¬ 
with, but appellee insisted he was entitled to 40 per 
cent, and started to leave the office. Whereupon ap¬ 
pellant said to appellee that rather than pay that muqh, 
in view of the circumstances, he would prefer to hate 
the Court decide the matter. Thereupon appellee Re¬ 
turned and renewed the conference and the appella|it 
agreed, in order to avoid litigation, to pay the appellbe 
30 per cent of all such fees up to the amount of $50,0(|)0 
and 40 per cent of all such fees in excess of that amoupt 

(R. 161, 162, 164, 165, 191, et seq.). This agreement is 

1 

set out in the following letter, with its acceptance (E. 

82): I 
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Ashby Williams, 

Suite 70, Rust Bldg., 15th & K Sts. N. W., 
Washington, D. C. 

Phones: Main 2475-6. 

October 14, 1926. 

Mr. Robert M. Foster, 

Washington, D. C. 

Dear Mr. Foster: 

It is my understanding that, in consideration 
of services rendered and expense incurred by 
me subsequent to our dissolution of partner¬ 
ship ih the Spring of 1923, and services here¬ 
after to be rendered and expenses incurred, in 
connection with the handling of all of the part¬ 
nership claims v. Germany, that we have this 
day mutually agreed that out of all fees collected 
in those cases up to an aggregate of $50,000 you 
are to receive thirty per centum thereof and I 
seventy per centum thereof; provided that when 
the total of such fees shall aggregate $50,000 you 
are to receive forty per centum and I sixty per 
centum out of any such fees collected thereafter 
in excess of such aggregate of $50,000. 

If this is correct please endorse this letter 
and oblige. 

Yours very truly, 

(Signed) ASHBY WILLIAMS. 

AW :EM. 

Dear Col Williams: 

The foregoing statement is according to my 
understanding of our agreement. 

(Signed) R. M. FOSTER. 


17 


14. On March 10, 1928, Congress passed an Act en¬ 

titled ‘‘Settlement of War Claims Act of 1928’^ wh^ch 
furnished a means for the ultimate payment and settle¬ 
ment of all awards against Germany. | 

i 

15. In May and June, 1928, appellant made collec¬ 
tions in two small German cases—Bemis Bros. Bag 
Company and S. W. Bridges & Co.—and sent appellee 
35 per cent of the fees agreed upon in these cases 
(R. 165, Exhibit “B’’, R. 47; R. 166, Exhibit “C’^ |r. 
47). In August, 1928, another fee was collected frc^m 
a German claim—the Riegel Sack Company case—and 
appellant made up and delivered to appellee in appe¬ 
lant’s office on August 11, 1928, a check payable to his 
wife Dolores Foster (appellee having on that date (de¬ 
livered to appellant an assignment to his wife dated 
October 1, 1926), for 35 per cent of said fee (R. 166, 
Ex. “D’’, R. 48). The aggregate of these three checks 
was $11,638.10. After appellant had delivered tte 
check in the Riegel Sack Company case, circumstanc^ 
occurred in his office on the afternoon of that date, Au¬ 
gust 11, 1928, in the presence of appellee and his wife 
which caused appellant to return to his office on the ne^t 
morning, Sunday, August 12, 1928, and examine the 
agreement with appellee with respect to the division <)f 
fees in these cases, and upon inspection of the same ap¬ 
pellant found it called for 30 per cent instead of ^5 
per cent. Appellant, however, suffered appellee wife 
to cash the check in the Riegel Sack Company cade 
without protest, because he was about to receive ja 
check in another German claim—the Walker, Arn^- 




2t; 
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strong- & Co. case—from which the overpayment could 
be deducted, and the appellant did not stop payment 
of the check because he was apprehensive that in that 
event appellee might give him trouble in regard to the 
collection in the Walker, Armstrong & Co. case (R. 
166). 

When a few days later the fee in the Walker, Arm¬ 
strong & Co. case was collected, appellant notified ap¬ 
pellee and his wife of the discovery of the overpay¬ 
ments theretofore made, and on August 20, 1928, paid 
them the amount due under the contract in the Walker, 
Armstrong & Co. case, after deducting the overpay¬ 
ments previously made, and took their joint receipt 
for the sum of $14,210.34 paid them on these German 
claims (R. 167, 183, appellant’s letter August 17, 1928 
(R. 48), appellant’s letter August 20, 1928 (R. 50), 
and appellee’s receipt August 20, 1928 (R. 51) ). 

16. Upon the passage by Congress in March, 1928, 
of the “Settlement of War Claims Act of 1928”, and 
the promulgation by the Treasury Department of 
regulations for the payment of awards against Ger¬ 
many, tvro of the claimants for whom appellant had 
secured awards against Germanv, namelv, Cummins 
k Compton and Francis J. McDonald, undertook to 
procure directly from the Treasury Department the 
amounts of their awards without making provision 
for payment of counsel fees. Appellant and his 
associate counsel in Philadelphia were unable to 
induce the clients in these cases to have the checks 
sent in appellant’s care in order to protect counsel, 
and in these circumstances appellant and his asso- 
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ciate counsel, Mr. Howard M. Long, of Philadel¬ 
phia, and Messrs. Buist & Buist, and Augustine; T. 

1 

Smythe, of Charleston, S. C., considered there ^yas 
grave danger of losing the fees in these cases unless 
action w’ere taken to prevent payment directly by the 
Treasury Department of awards to claimants. Suits 
were thereupon brought in the Supreme Court of the 
District of Columbia against these parties which re¬ 
sulted in the impounding of the funds in the Treasury 
Department. These claimants thereafter filed with 
the American Commissioner of the Mixed Claims Com¬ 
mission, as provided in the ‘^Settlement of War Claims 
Act of 1928’’, applications to have the Commission 
fix the fees in these cases, although the fees had b^en 
agreed upon at the time of employment. Appellant 
prepared the bills that were filed in these suits, con¬ 
ducted the negotiations with counsel for the claim¬ 
ants and prepared answers to the petitions filed |3y 
claimants before the American Commissioner of t|ie 
Mixed Claims Commission. These negotiations and 
services began in March, 1928, and continued through¬ 
out the entire summer of 1928. They were veiry 
troublesome, annoying and difficult. But for these 
services rendered in the suits brought to protect the^e 
fees, it was the opinion of appellant and his associate 
counsel in Philadelphia and Charleston that the f^e 
in the Cummins case would have been lost and tljie 

I 

fee in the McDonald case would have been difficult 
and doubtful of recovery. All of these services per¬ 
formed by appellant were with appellee’s knowledge, 
but without any assistance from him. For appellant ts 
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services in these suits and negotiations, he was par¬ 
tially compensated by his associate counsel, and he 
charged the appellee with a fee for these services 
equal to fifteen per centum of the amount appellee 
would have been entitled to receive out of these cases 
under the contract of October 14, 1926 (R. 146 and 
appellee’s letter December 17, 1928, R. 52, 53). 

17. In August, 1928, while appellee was in Wash¬ 
ington on a visit from Florida, and thereafter, the 
parties undertook to settle their differences in re¬ 
spect to the Drying Systems fee, a small fee in a case 
known as the Wise tax matter, and the fee in the David 
A. Wright counter-claim, appellee insisting upon the 
payment to him of 40 per cent of the gross fees col¬ 
lected in these matters, and appellant endeavoring to 
reach some settlement upon an equitable basis. (See 
next to last paragraph of appellant’s letter to ap¬ 
pellee August 17, 1928 (R. 49), appellee’s letter to 
appellant August 29, 1928 (R. 273) ). This resulted 
in a proposal by appellant on September 10, 1928, of 
a method of settlement of the fee in the Drving Svs- 
terns case and the Wright counter-claim (R. 274). 
Thereafter the fee was collected by appellant in the 
Cummins & Compton and Francis J. McDonald awards 
against Germany, and thereafter, appellant, having 
received no response to his proposal of September 10, 
1928, on December 17 submitted a proposal for the 
settlement of the fees in these cases (R. 52). There¬ 
after, on or about December 20, 1928, appellee came to 
appellant’s office and accepted the settlement offered 
in appellant’s letters of September 10 and December 
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17, 1928, and offered to appellant a receipt purporting 
to contain the signature of his wife, Dolores Foster, 
containing the exact amounts set up in appellant’s 
proposal of September 10 and December 17, and stated 
tliat the same was a receipt in full and constituted a 
full release. Upon appellant then asking him to liave 
]\rrs. Foster and himself sign a receipt and release in 
the presence of appellant, appellee then stated that his 
])roposed receipt was not a full release for the amoimts 
paid, and demanded the payment of the amounts on 
account, leaving the matters open for further con¬ 
troversy or litigation. Appellant being unwilling to 
pay the amounts without the signature of appellee’s 
wife in his presence to the receipt, the settlement was 
not effected. (See next to last paragraph letter "{vil- 
liams to Foster, August 17, 1928 (R. 49), letter Foster 
to Williams, August 29, 1928 (R. 273), letter Williams 
to Foster, September 10, 1928 (R. 274), letter '\V’il- 
liains to Foster, December 21, 1928^ (R. 281) and R. 
167.) I 

i 

18. Thereafter on January 8, 1929, appellees 

brought this suit. In their original bill, and in their 
amended bill filed on the 14th of March, 1929, appellees 
repudiated the contract of October 14, 1926, relating 
to the distribution of fees in German cases, clainiing 
that the same was obtained under duress and was 
illegal, and based their suit exclusively upon the con¬ 
tract of April 4, 1922, claiming 40 per cent of the gross 
fees collected by appellant in all cases after the sepa¬ 
ration of the parties. (See amended bill (R. 5), and 
motion for receiver claiming 40 per cent of all fbes 
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(R. 54) ). On March 11, 1931, during the trial of the 
case, appellees, by another amendment filed as of that 
date, alleged that the contract of October 14, 1926, was 
illegal on the further ground that a part of the con¬ 
sideration for its execution was services to be ren¬ 
dered by appellant in soliciting members of Congress, 
and that the contract was contrary to public policy 
and void, and further alleging that in any event the 
contract was not for 30 per cent as written, but for 
35 per cent (R. 73, 183). 

Thereafter, on June 23, 1931, and more than three 
months after the trial of the case in the court below, 
appellees again amended their bill and for the first 
time alleged that the contract of October 14,1926, was 
binding upon both parties and that if the court should 

hold that thev were not entitled to receive the full 40 

% 

per cent of the gross fees collected in pursuance of 
the contract of April 4, 1922, then they would rely 
upon the contract of October 14, 1926. To the filing 
of this amendment the appellant excepted on the 
ground that it was filed too late and that it set up a 
new cause of action different from that upon which 
the suit had been brought and tried (R. 97). 
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BRIEF. ! 

1 

1. The contract of April 4, 1922, did not constitute a 
partnership between the parties. | 

j 

The court below (R. 84) erred in holding that iihe 
contract of April 4, 1922, created a partnership be¬ 
tween the parties. ; 

In the determination of this question, consideration 
must first be given to the contract itself. The contract 
of April 4, 1922 (R. 17), contained a number of pjro- 
visions inconsistent with that mutuality of authority 
and agency essential to the existence of a partnership. 
It required appellee to devote his entire time to l^he 
work of appellant’s office; it obliged appellee to ibe 
governed by the decision of appellant in regard to Se¬ 
curing and handling of business, which was the oiily 
work to be done under the contract; it provided for 
the payment to appellee of certain ‘^compensation” 
based upon the amount of net fees to be received; apd 
expressly provided that it should continue for only oine 
vear but that it might be terminated sooner either bv 
broach or mutual consent. 

It is apparent that this instrument left the conduct 
of the office and of the business to be done in complete 
charge of the appellant without any control of the 
business being given to appellee, appellee’s sole fuhc- 
tions being limited to devoting his entire time to the 
work of the office under the supervision, control apd 
direction of appellant. This was the way that the 
business was conducted and this was appellee’s under¬ 
standing of it (R. 173, beginning at bottom). 
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The purchase by appellant and appellee of certain 
pieces of furniture was a separate transaction, and so 
regarded by the parties, appellee’s interest in this 
furniture being purchased by appellant on June 19, 
3924, for $67.25 (R. 240). 

The conduct of the parties also makes it apparent 
that the contract of April 4,1922, did not create a part¬ 
nership between them. Appellee was not a member of 
the Bar of the District of Columbia, but was familiar 
with income tax matters. He entered appellant’s office 
under the terms of the contract. He admits that he 
was subject to appellant’s control and that appellant 

I 

had the riglit to exercise this control under the con¬ 
tract (R. 173 et seq.). During the association there 
was no bank account except in appellant’s name, all 
fees were collected by appellant and put in his own 
personal bank account and appellant’s personal check 
drawn when any payment was made to appellee. The 
lease was in appellant’s name and the rental of the 
office was paid by him. Appellant also paid all bills 
for stenographic service, telephone and other items of 
running expenses of the office. 

The question of whether or not a partnership for the 

practice of law existed between two lawyers arose in 

» 

Smith V. Lancaster (87 D. C. Appeals 25). Although 
in that case there was no written contract between the 
parties, the conduct of the parties in the performance 

of the work undertaken bv them was so similar to the 

•> 

conduct of the parties in this case as to furnish a safe 
guide to the solution of the problem as to whether or 
not there was a partnership, if it should be thought 
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I 

that the contract in this case needs any interpretation 
by the conduct of the parties. I 

In the Lancaster case the court held that the parties 
were not partners; that Lancaster’s conduct of the 
business was not inconsistent with his claim that there 
was no partnership; that something more was neces¬ 
sary to make them partners than the use of the name 
‘‘partnership” and of its advertisement which might 
estop them as to third parties; that the burden of es¬ 
tablishing a partnership rested upon Smith whoi was 
alleging it and that the relationship as to each other 
depended ui)on contract, express or reasonably to be 
implied from the circumstances; and that Smith did 
not bear this burden. | 

The facts of this case, as hereinbefore disclosed, 
show a very close parallel with the facts in the i case 
of Smith r. Lancastery supra, \ 

The same question arose again in the case of Feather- 
stonchaugh v. Moore (48 D. C. Appeals 35). Tjhere 
the court discussed the question as to wdiat was a part¬ 
nership and commented upon the fact that the plain¬ 
tiff put nothing but his services into the enterpirise. 

_ I 

The court cites the case of Smith v. Lancaster, supra. 

The court said that thev were not concerned with the 

. " . . . . i 

assumi)tions and implications which might be indulged 

in favor of third parties in construing a contract! like 
the one before it since the construction must be lin^ited 
to the contractional relations and mutual obligations 
of the parties to the agreement. The court said ^hat 
they found no express declaration of an intention to 
form a partnership. The court will observe that in 
the instant case there is no mention of any partnership, 

I 

i 


I 



or any intention to form a partnership, in the contract 
of April 4, 1922. In the FeatherstoneJmugh case, the 
court went on to point out that the adoption of a firm 
name furnished an uncertain index to the existence of 
a partnership, citing Smith v. Lancaster^ supra. The 
court went on to say that the parties to a partnership 
must be associated in an enterprise to the establish¬ 
ment of which they have contributed property or serv¬ 
ices, with a community interest in the profits as profits. 
The court said: 

“Partnership depends not only upon com¬ 
munity of interest in property and the conduct 
of the business for the common benefit of the 
partners, but in the joint ownership and divi¬ 
sion of profits as profits,’’ citing Ward v. 
Thompson (22 Howard 330,16 L. Ed. 249); Mee¬ 
han V. Valentine (145 U. S. 611, 36 L. Ed. 834, 
and other cases, and Wilkmson v. Lincoln (46 
1). G. Appeals 193). 

The case at bar on this question is more favorable 
to appellant’s contention than in either of the two 
cases above discussed, for the reason that the agree¬ 
ment of April 4, 1922, expressly provided for the re¬ 
tention of control of the business by appellant, and as 
between the parties, prevented the plaintiff from bind¬ 
ing the firm. In other words, there was no mutual 
agency in the' sense that each party could bind the 
other, and this is an infallible test as to the existence 
of a partnership between the partners in this case. At 
47 Corpus Juris, p. 666, it is said: 

“An association as partners is not consistent 
with the relation of master and servant or em- 


I 
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ployer and employee, and as a general rul^, in 
order to constitute a partnership inter se,\ the 
community of interest between the parties rhust 
be of such a nature that it makes each membbr a 
co-principal, and an agent of all the member^, in 
the business, with joint authority or right in| the 
administration, control or disposition of the bus¬ 
iness or its property. The view has sometimes 
been taken that this joint right of control onithe 
unchangeable relation of principal and agent 
constitutes a decisive test as to the existence or 
non-existence of the relationship, and that |the 
absence of power and authority on the part of 
one to bind his associates, that is, the absdnce 
of mutual agency, is conclusive that such a per¬ 
son is not a partner.’^ | 


It has been held that mutual agency is not an i in¬ 
fallible test of a partnership when the agency results 
from the partnership and not the partnership from |the 
agency, the existence of such a relation being the v^ry 
question in issue. This doctrine, however, canpot 
apply in this case because the contract of April 4,1^22, 
determines the relationship between the parties |by 
providing for control in the defendant and, therefeire, 
the question of mutual agency is not left to be deter¬ 
mined by the relationship of parties. I 

I 

The conclusion to be drawn from the foregoing is 
that the relationship between appellant and appellee 
under the contract of April 4, 1922, was not that of a 
partnership. j 
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2. The contract of April 4,1922, was breached by the 
appellee. 

The court below (R. 178) erred in holding that ap¬ 
pellee did not'breach the contract of April 4, 1922. 

The court below gave as its reason for this conclu¬ 
sion that the parties ‘‘after discussion” decided to let 
the contract terminate by operation of time. 

a. The Contract Itself Considered. 

The contract of April 4, 1922, deals with a delicate 
subject, the conduct of a law office. Appellant, as an 
older lawyer of appreciable practical experience, de¬ 
sired to secure the services of appellee as a tax expert 
and general office assistant. The contract itself mani¬ 
festly intended to safeguard as far as possible the ac¬ 
complishment of the result desired. The contract laid 
down certain'essential conditions as necessarv. One 
was that appellant, the older lawyer, should have con¬ 
trol. Another essential requirement was that appellee, 
the vounger lawver, who was to be the assistant and 
under the control of appellant, should devote his “en¬ 
tire time” to the work of the office. Appellant further 
safeguarded and protected himself by limiting the op¬ 
eration of the contract to one vear in anv event; but 
expressly contemplated that a breach might occur be¬ 
fore the expiration of the time mentioned. At the 
outset, therefore, it must have been apparent to both 
parties that unless the appellee devoted his entire time 
to the work of the office, remained sober and industri¬ 
ous and cooperated in every way reasonably possible 
with appellant, the arrangement 'would be a failure; 
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but that if appellee devoted his entire time to the work 

of the office, remained sober and industrious and jco- 

! 

operated with appellant in the work to be accomplisljed, 
there would be no breach duriiij? the vear and at the 

f j 

expiration of the year, in a sense a probationary period, 
faithful service and cooperation may have led t(p a 
l)ermanent arrangement satisfactory and beneficia^ to 
both parties. The essential fact remains, lioweyer, 
that attention to his work, sobrietv, industrv and ico- 
operation were absolutely essential to the fulfillment 
of tlie purpose of the agreement and to the perform¬ 
ance by appellee of his duty under the agreement, and 
that failure to so do on his part was a breach of dhty 
under the contract. I 

I 

h. Appellee's Conduct and Attitude Considered, 

But what of appellee’s actual conduct and attitude? 
His duties under the contract were performed up until 
about January 1, 1923. Up to that time both parties 
were busily engaged in filing the numerous claiins 
against Germany. After that time appellee’s services 
were not satisfactory. After that time he habitually 
reached the office not earlier than eleven o’clock, aind 

^ I ^ 

sometimes as late as twelve o’clock or one o’clock!in 
the day, and was frequently absent from the office jby 
reason of the use of intoxicating liquors, and fre¬ 
quently, when present, unable to do his work becaiise 
of the use of intoxicating liquors on the day or night 
before (R. 131, 140, 182). Appellee does not dispute 
the fact that he used liquor, and sometimes to excqss 
(R. 190). His contention is that his use of intofi- 

I 

i 

i 

I 
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eating liquors could not affect his rights because ap¬ 
pellant knew ^before he became associated with him 
that he used intoxicating liquors. In this connection 
he relies upon Ambler v, Whipple^ 87 U. S. 546, 22 
L. Ed. 403 (R. 139). In fact, he does not deny that 
he came to the office at a late hour in the dav and does 
not deny that on occasions he was suffering from the 
use of liquor on the previous day or night, and that 
on certain other occasions he actually drank in the 
office during business hours (R. 190). 

This was a! practical situation which appellant had 
to confront. He discussed it with appellee in the most 
friendly way: Appellee contended, and at the trial 
of this case contended, that success in the practice of 
law does not depend so much on the time spent in the 
office, as upon the character of the work done, and 
he thereby justifies his late arrival at the office. Ap¬ 
pellant being a practitioner of long experience thought 
differently, but the fact that appellant was insisting 
upon his regular attendance at the office, during ordi¬ 
nary business hours, and appellee ^s attempt to justify 
his not doing so, is proof that appellee had breached 
his agreement, because he had agreed to devote all of 
his time to the office. It must be apparent, likewise, 
that absence from the office, due to the use of intoxi¬ 
cating liquor^ suffering from the effects of the use of 
liquor while in the office, were likewise a breach of his 
duty under the contract, because while the contract 
said nothing about liquor, it certainly contemplated 
that he would devote all of his time to the office work 
in a normal condition, unforeseen acts or misfortunes 
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for which he was in no way responsible excepted as a 
matter of course. ; 

The conduct of a law office being a delicate business, 
involving cooperation between those engaged in I the 
work, especially between an older practitioner and! his 
younger assistant, what effect did the conduct of |ap¬ 
pellee, as a natural result, have upon appellant so far 
as the running of the office and the handling of ithe 
business was concerned? Naturally appellant could 
not depend or rely upon appellee or trust himi to 
handle any piece of business in the office. This ^vas 
especially true in respect to matters of business wl^ich 
had come to appellant from his own clients or coitre- 
spondents, as were all the cases involved in this siiit. 
The contract of April 4, 1922, did not contemplate 
that appellant might avail himself from time to ti^e 
of the benefit of conferences with appellee when ap¬ 
pellee might be sober and might choose to be present 
in the office. Such services on behalf of a lawyer cohld 
have been secured upon terms very different frim 
those of the contract of April 4, 1922. What the con¬ 
tract of April 4, 1922, contemplated, and in fact pro¬ 
vided, was that appellee should devote all of his time 
to the tvork of the office^ should he present durifig 
office hours, should not he absent hy his own fault a^id 
should he in condition to properly attend to the wofk 
assigned him to do. This he did not do, and from 
around January, 1923, up to the time he left the offibe 
he did not perform his work under the contract, he 
could not be trusted to handle any work, and was npt 
so trusted. He therefore breached his contract. I 


I 
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c. The Conduct of the Parties Thereafter Considered. 

The question was, what was to be done with ap¬ 
pellee. He was occupying space in the office, but he 
was not performing, and could not be trusted to per¬ 
form, his duties under the contract. The first thing 
appellant did was to discuss it with him. The record 
shows that these discussions were of an entirely 
friendly nature (R. 140, 189). The contract provided 
for termination either bv mutual agreement or bv 
breach. Appellant was endeavoring to terminate the 
contract by mutual consent, and to this end wrote the 
plaintiff the letter of February 26, 1923 (R. 199), sug¬ 
gesting a dissolution of the existing arrangement 
amicablv. There is certainlv nothing in this letter to 
indicate any ill feeling between the parties. How¬ 
ever, appellee during the trial made several efforts to 
explain why this letter was written. One explanation 
was that the parties fell out on account of the Frank 
A. Ball matter, but it was shown that the Ball matter 
did not come to the office until April 4th or 5th, 1923 
(R. 127). Appellee then claimed he believed appel¬ 
lant wrote the letter of February 26, 1923, because of 
his financial situation (R. 189). However, appellee 
admits that he and appellant ‘‘discussed the matter 
in detail’’ (R. 189), and that appellant was “prob¬ 
ably irritated” on account of appellee’s hours of ar¬ 
rival at the office (R. 128). Appellee tried to become 
reinstated in the Bureau of Internal Revenue (R. 127, 
143). All these circumstances show that in February, 
1923, the parties were seeking some agreeable way 
out of the situation, that there was no unpleasantness 
about it, that it was not due to appellant’s financial 
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situation because he permitted appellee to remain 
there until May 1, 1923, looking solely to collectioh to 
reimburse himself, and that the situation must h^ve 
been the result of appellee’s attitude towards his wprk 
as described by appellant in the Record. I 

Appellant’s effort to arrange an agreeable dissolu¬ 
tion which would result in appellee vacating the space 
he was occupying, was not successful. Why was this 
effort unsuccessful? From the standpoint of appellee 
he had an office and was enjoying the use of steno¬ 
graphic service for which appellant was responsible 
and he declined voluntarily to give this up. Fijom 
the point of view of appellant, he was on frieiidly 
terms with appellee who was in the next room, the 
contract itself would expire by its own terms in less 
than two months. To have proceeded against ap¬ 
pellee would have involved litigation, troublesome, |ex- 
pensive and damaging to the business on hand. What 
more natural than that appellant should have ac¬ 
quiesced, leaving appellee in the suite until the i ex¬ 
piration of the time fixed in the contract? If suit had 
been brought nothing could have been determined: by 
litigation prior to the expiration of the time of the 
contract. Is the appellant to be penalized, looking at 
the case now in retrospect, for having suffered the ap¬ 
pellee to remain in the suite after he had breached 
his contract, rather than bringing suit, and is the 
failure of appellee to perform his contract waived |be- 
cause appellant took what he regarded as the best 
way to get appellee out of his suite or get him uj)on 

some basis of fair responsibility on his own account? 

! 

3v 



34 


Appellee did not even vacate at the time of the ex¬ 
piration of the contract, and had to be reminded of 
it (appellant’s letter April 7, 1923, R. 199), and appel¬ 
lant was not then able to get appellee out of the suite 
until May 1, 1923, and that upon condition of charging 
all office overhead to the firm until that date. 

It is submitted, therefore, that the appellee breached 
the contract of April 4, 1922, by failing after about 
January 1, 1923, to do what the contract obliged him 
to do. Appellant’s negotiations with appellee after the 
breach had to do with getting him out of the suite 
where he was occupying space without rendering any 
practical service. These efforts and negotiations can¬ 
not be construed as a waiver of the breach. The office 
space was the matter involved. Since appellee would 
not agree to voluntarily withdraw prior to the date 
fixed in the contract, appellant was perforce obliged to 
permit him to remain or to sue him. Permitting him 
to remain with the expectation of his voluntarily mov¬ 
ing at the date of expiration of the contract appealed to 
appellant as the most sensible procedure. The deal¬ 
ings between the parties did not constitute a waiver of 
the breach, but involved merely getting possession of 
the space that was occupied by appellee. 

3. Appellee, in the circumstances of this case did 
not become entitled to 40 per cent of the fees collected, 
but was entitled only to fair compensation for services 
rendered, the contingent nature of the compensation 
considered. 

The court below held that at the time of the “termi¬ 
nation of the contract” (meaning the contract of April 
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4, 1922 (R. 17)), there was no agreement between the 
parties as to the future handling of the cases then! on 
hand (R. 78, par. 8), and that there was at that time no 
agreement between the parties as to division betw^n 
tliem of tile fees to be earned in these cases (R. 184, 
par. 2 of conclusions of law); that at the time the 
parties entered into the contract of October 14, 1926 
(R. 82), respecting the division of fees in the Gernlan 
claims, ‘‘it was understood between the parties t^iat 
plaintitf (meaning appellee here) was to receive 140 
per cent of the fees in other unsettled cases’^ (R. 82, 
last of par. 16); and that appellee was entitled to|40 
per cent of fees collected in the Drying Systems cise 
and the David A. Wright counterclaim (R. 85, cpn- 

I 

elusion 5). I 

It is important to a clear understanding of the issue 
here involved that we consider the case from the stand¬ 
point of the parties at the time of their separation 
in respect to the fees in oil cases —that is to say, Ijhe 

I 

rights and duties of the parties under the contract of 
April 4, 1922, in the light of the then situation apd 
the actual future handling of the cases involved. j 
To this end, we must first do two things: nameiy, 
first we must admit the execution of the contract |of 
October 14, 1926, dealing with the fees in Germkn 
claims, but we must eliminate it from present con¬ 
sideration and leave it for future separate consideila- 
tion, and secondly, we must prove that the court beliw 
was wrong in saying that at the time the contract |of 
October 14,1926, was entered into there was an under¬ 
standing that appellee was to receive 40 per cent in 
other cases. 


I 
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4. There was no understanding on October 14, 1926, 
that appellee was to receive 40 per cent of the fees in 
other than German claims, as held by the court below 
(R. 82). 

thirst of all, the court below makes no reference to 
any part of the record in support of the finding named 
(R. 82, last part of par. 16). The reason for this is 
obvious. The record contains no statement by either 
])arty to the proceeding or by any witness in support 
of the conclusion reached. There is some difference 
between appellant and appellee as to the occasion for 
and circumstances under which the contract of October 
14,1926, was entered into, but the appellee did not state 
that at that time there was any agreement or under¬ 
standing that he was to receive 40 per cent of the fees 
in the other unsettled cases. Appellant testified 
throughout that the contract of October 14, 1926, was 
entered into by him as a means of avoiding litigation 
with appellee who was claiming 40 per cent of the fees 
in these German cases as well as all other claims. Ap¬ 
pellee testified that he entered into the contract of 
October 14, 1926, because appellant had said that if he 
did not do so appellant would not pay him anything 
further in the Drying Systems cases. Appellant says 
there is no itruth in this story. Assuming, however, 
for the sake of argument, that it is true, or was true, 
it did not furnish ground for a holding that the parties 
understood that appellee was to receive 40 per cent in 
the Drying Systems case. Telling appellee that he 
would not receive anything more (even assuming it 
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to have been said) was far from telling him thatjhe 
was to receive 40 per cent. i 

There are, however, other clear evidences that the 

I 

finding was erroneous. A few months prior to Oc¬ 
tober 14, 1926, that is to say on August 9, 1926, appel¬ 
lant had sent appellee $1,000 in the Drying Systems 
case and had gone into great length with appellee jin 
showing that he was not entitled to 40 per cent in that 
case (R. 86). Appellee had made no answer to this 
letter. 

I 

Throughout their dealings, appellee was always 
claiming that he was entitled to 40 per cent in the Dry¬ 
ing Systems case and appellant was always claiming 
that he was not entitled to 40 per cent in view of the 
fact that he had borne all the expense and done all the 
work in the case after appellee left his office. Evpn 
down to the time of bringing this suit, the parties wqre 
still negotiating about the Drying Systems fee. (pn 
August 17, 1928 (R. 49, next to last paragraph) appel¬ 
lant said to appellee that he would make an examina¬ 
tion of his file and submit him a statement on the 
Drying Systems matter. On August 29, 1928 (|r. 
273), appellee wrote appellant and spoke of an \\n~ 
derstanding that appellant would figure out the bal¬ 
ance due on the Drying Systems case and other inci¬ 
dental matters, and on September 10, 1928 (R. 274), 
appellant wrote appellee at great length in regard ito 
the fee in the Drying Systems case, going into tfie 
very matter that appellant had discussed ivith ap¬ 
pellee in his letter of August 9, 1926, showing that nil 
during this period and down to the bringing of this 


i 
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suit appellant and appellee were discussing what 
would be an'equitable settlement or payment to ap¬ 
pellee in the Drying Systems case, this happening both 
before and after the contract of October 14, 1926. 
There is therefore not onlv no evidence whatever that 
the parties had an understanding on October 14, 1926, 
that appellee was to receive 40 per cent in the Drying 
Systems and other incidental cases, but the evidence 
clearly shows that the parties never reached any un¬ 
derstanding in regard to the division of the fee in 
this case. 

As has been said, even if appellee’s statements were 
true that he entered into the contract of October 14, 
1926, because appellant had told him he would not pay 
him anvthing in the Drving Svstems case unless he 
did so, this is far from appellant making any promise 
to pay him 40 per cent in that case. But appellee’s 
own statement shows its absurdity. Appellee knew, 
or thought, on October 14, 1926, that the fees in these 
German claims would amount to $75,000 or $80,000 
upon awards already allowed or about to be allowed 
(R. 121). The amount he claimed in the Drying Sys¬ 
tems case was around $1,200.00. According to his 
statement, therefore, he was giving up $7,500.00 or 
$8,000.00 in the German claims in order to get appel¬ 
lant to withdraw his statement that he w’ould not pay 
him anvthing further in the Drving Svstems case. 
This statement shows its own absurditv. This and 
other contentions of the appellee in regard to the con¬ 
tract of October 14, 1926, will be considered more 
fully later on. 
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The evidence is therefore very clear that on t)c- 

i 

tober 14, 1926, there was no understanding between 
the parties that appellee was to receive 40 per cfent 
in claims other than German claims, as held by [the 

I 

court below. | 

Even if appellant had said to appellee on October 
14, 1926, or at any other time, that he would recejive 
40 per cent in cases other than German claims, suet a 
statement would have been a nudum pactum^ unless 
based upon some new consideration, which is hot 
claimed, since the contract of April 4, 1922, entitled 
him to only 40 per cent of the net fee and that condi¬ 
tioned upon his devoting his time to the work. | 

It is contended that appellant recognized appellee’s 
rights to 40 per cent of the gross fees under the c6n- 
tract of April 4, 1922, because after the separation! of 
tlic parties he distributed the several fees collected !on 
the basis of 60 per cent to himself and 40 per cent| to 
appellee. However, the attention of the Court is called 
to the fact that every fee collected after the separation 
and divided upon the basis of 60 per cent to appellant 
and 40 per cent to appellee was a tax case in which 

I 

appellee had rendered service, except the fee in the 
case of Spear v. llarriman which had been earned I in 
the fall of 1922, but not collected until 1925 (R. 13.1, 
118, 123, 145, 154, 159; also see letters appellant Jhn- 
nary 11, 1925 (R. 236), February 21, April 22, 1924 
(R. 237), June 9 and August 24, 1924 (R. 240), May 
4 and 6, 1925 (R. 241), and letter of July 7, 1925 (jR. 
242). i 

Considering the case, therefore, from the point |of 
view of the rights of the parties under the contract 
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of April 4, 1922, undisturbed by any subsequent modi¬ 
fication, let us proceed to show that the court below, 
was in error in holding appellee entitled to 40 per cent 
of the gross fee in any of the cases, for two reasons: 
(1) because under no circumstances was appellee ever 
entitled to 40 per cent of the gross fee in any case 
under the contract of April 4, 1922, even assuming the 
performance by him of that contract to the fullest ex¬ 
tent, and (2) because appellee, not having performed 
his contract bv render ini’- the service and bearing the 
expense called for thereunder became entitled only to 
what his services were reasonablv worth, the contin- 
gent nature of the fees considered. 

5. Under no circumstances was appellee ever en¬ 
titled to 40 per cent of the gross fee in any case under 
the contract of April 4, 1922, even assuming the per¬ 
formance by him of that contract to the fullest extent. 

The contract of April 4, 1922, was not a contract for 
the payment to appellee of so much money, that is to 
say, 40 per cent of the fees earned and collected in the 
cases. It was a contract to i)ay him 40 per cent of the 
fees earned and collected after deducting the expenses 
actually incurred in the prosecution of these cases, 
plus the proper amount of office expense applicable 
thereto. This is clearly shown by paragraphs 4 and 5 
of the contract. It certainly needs no argument to 
show that if the court below was right in holding 
appellant obliged to pay appellee 40 per cent of the 
gross fees in any case, that then appellant would be 
paying all the expense, overhead and otherwise, in the 
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prosecution of the case, which would be directly in the 

i 

teeth of the express provisions of the contract itself. 

I 

j 

6. Appellee, not having performed his contract iby 
rendering the service and bearing the expense called 
for thereunder, became entitled only to what his sehr- 
ices were reasonably worth, the contingent nature! of 
the fees considered. 

I 

i 

I 

As has been shown, appellee was entitled under the 
contract of April 4, 1922, to the 40 per cent only |on 
condition that he bore half the expense in connection 
with the oases and that he devoted his entire time; to 

I 

their prosecution. Appellee, however, did not contrjib- 
ute anything toward the expense of these cases, cer¬ 
tainly after he left appellant’s office. If this were tjhe 
extent to which he failed to perform the contract Jiis 
failure in this respect might be taken care of by Re¬ 
dacting from the fee collected that portion of the ex¬ 
pense to which he ought to have contributed, due con¬ 
sideration being given to the fact that appellant may 
never have recovered the expense incurred due to tihe 
contingent nature of the fee. But that was not the 
extent to which appellee failed in the performance lof 
his duty under the contract entitling him to 40 per cent 
of the net fees. He did not devote his time to these 
cases, or any appreciable portion of his time, or As¬ 
sume any responsibility, or incur any expense in edn- 
nection therewith. Having failed in these two respects, 
it becomes obvious that the basis of his recovery cain- 
not be 40 per cent of the fees collected less any definite 
proportion, to represent the services he ought to have 


I 



42 


performed or the expense he ought to have incurred. 
Therefore, it'becomes important to inquire what he 
did in connection with these cases and the extent to 
which he failed to assist in their prosecution. 

a. The Situation at Time of Separation of Parties. 

What was'the situation confronting appellant at 
or about the time of the separation of the parties? 
There were on hand all of these cases. All of them 
were from appellant’s own clients or correspondents. 
They had to be prosecuted not only because the duty 
rested upon appellant, but also because the compensa¬ 
tion was contingent upon success. Even though appel¬ 
lee had breached his contract, he nevertheless had an 
interest in the outcome of these cases, because he had 
rendered some service in them prior to the breach and 
was entitled to compensation adequate for the service 
rendered, considering the contingent nature of the 
fees to be earned. 

There were several courses open that might be pur¬ 
sued. One course was for appellee to remain in the 
suite, assume the payment of a fair amount for rent 
and stenographic services and thus put himself in a 
position to assist in the prosecution of these claims. 
He, however, declined to do that. Another course was 
for the appellant to divide the cases, depending upon 
appellee to actively and faithfully prosecute the cases 
turned over'to him, thus dividing the risk, the labor, 
the expense and the responsibilities. 

But appellant could not do that, and the reasons for 
his not doing that are apparent. The cases were from 
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his own clients. The appellee was in a sense a 
stranger to these clients. Moreover, appellee had | no 
settled office, and in addition to this, and of greater im¬ 
portance, is the fact that appellant, by reason of his 
experience with, and his knowledge of, the appellee, 
could not trust him to give proper attention to anyi of 
these cases. Appellee was strongly addicted to the use 
of intoxicating liquors, and its use was so frequent 
as to make it obviously unreasonable to assume tjiat 
he would perform that character of duty which \tas 
owing to the clients as well as to appellant. Theire- 
fore, appellant had no choice except to retain the ca^s 
in order that they might be properly handled. | 
What was appellee’s method of procedure with p- 
spect to the future handling of these cases? He had 
refused to adopt the suggestion that he bear a reason¬ 
able part of the overhead of running the office. This 
fact became known to appellee, certainly as early | as 
A])ril 11,1923, upon his receipt that date of appellant’s 
letter (K. 205). Appellee also knew that appellant did 
not intend to let him take out of the office any of tihe 
files in the active cases. Notwithstanding this fa|ct, 
the appellee, on April 28, 1923, knowing that he v^as 
not going to remain in the suite and bear any part lof 
the overhead expense and that the cases on hand woqld 

I 

be retained by appellant, nevertheless in a memoran¬ 
dum of April 28, 1923, proposed that the gross feesjin 
the future be divided 60 per cent to appellant and 40 
per cent to appellee (R. 211, 213). Over a month affer 
appellee left appellant’s office, on June 9, 1923, he Re¬ 
newed the proposal (R. 225, 226). In other words, tjie 


I 
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solution proposed by appellee was that all the tiles 
should be left with appellant who would assume all the 
overhead expense involved and thereby all the risk of 
success in the cases and that whenever a fee was col¬ 
lected 40 per cent of the gross amount should be paid 
to appellee and the balance, if anything, retained by 
appellant. In other words, the method proposed by 
appellee was to completely relieve himself of any duty 
of making any contribution towards the expense of 
prosecuting the claims, bring them in the control and 
under the primary responsibility of appellant, but at 
the same time asserting and insisting upon the receipt 
by himself of 40 per cent of the gross fees when they 
might be collected. It is not difficult to see that settle¬ 
ment with appellee upon any such basis as that, which 
would be the effect if the decision of the court below is 
to be followed, is to award to appellee a very much 
larger amount than he would have been entitled to 
claim under the contract of April 4, 1922, even if he 
had contributed his share of the work and his time to 
the prosecution of these cases. 

It therefore becomes a serious and important ques¬ 
tion to find out to what extent appellee seriously and 
sincerely contributed or intended to contribute toward 
the prosecution of these cases. 

h. The appellee did not contribute to the prosecution 
of these cases. 

At the outset, appellee endeavors to create the im¬ 
pression that I there was bad feeling between himself 
and appellant after the separation, which made it im- 
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possible for him to render service in cooperation \litli 
appellant. The Court below took an altogether |too 
serious attitude with respect to this matter. Ther^ is 
not tile slightest evidence in the case that there e^’er 
existed between appellant and appellee any hard fuel¬ 
ing until July, 1923, several months after the parties 

I 

se])arated. j 

Appellee was going into appellant’s office from tjme 
to time in connection with certain tax matters tjiat 
he and appellant were handling together, some left 

I 

over and one or two new ones in which appellee was 
assisting appellant. While appellant was absent| in 
Chicago some time in July, 1923, appellee went into 
ap])ellant’s office, went into the cabinet in which a 4er- 

I 

tain file was located, dictated to appellant’s stenbg- 
rapher a letter to Mr. Martin of Chattanooga, Tjen- 
nessee, reflecting upon appellant’s honesty of purpose 
in certain criticisms appellant had theretofore m$de 
of appellee’s activity in collecting certain money ip a 
case which had been turned over to him. Appellee liad 
left no copy of this letter in the files, and appellant 
found out about it through Mr. Martin and through 
having his stenographer read her notes. Thereafter 
when appellee came into appellant’s office a fight bn- 
sued about this matter. However, the feeling engen¬ 
dered by this incident did not last long. Almost im- 

i 

mediately thereafter appellee wrote ^Ir. Martin apolo¬ 
gizing for the letter he had written about appellant 
(R. 150). Appellant’s letter of September 26, 19^3, 
only a short time after the foregoing incident (R. 234) 
shows that this ill feeling was soon forgotten. T]he 


I 
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truth is, as shown by appellant’s testimony through¬ 
out the case, appellee was coming into appellant’s of¬ 
fice from time to time, not for the purpose of assisting 
in the German claims or in the Drying Systems case or 
other matters, but for consultation with appellant in 
regard to the tax matters which were being handled, 
and the unpleasant incident in July, 1923, used as a 
basis by appellee for his claim that he was not per¬ 
mitted to render anv assistance in the matters in the 

* 

office, was without foundation. 

Let us therefore examine and see, in a very brief 
way, what the appellant actually did in the cases other 
than the tax matters in appellant’s office. 

The Drying Systems case was prosecuted wholly 
by appellant. The work done by appellant in this case 
is fully described at page 156 of the record. x\ppellee 
admits that the only work he did in this case was to 
assist in looking up some authorities when appellant 
was writing the petition which was filed in the Court 
of Claims by appellant on February 13, 1923, and that 
after that he did nothing (R. 188). It is interesting to 
note that appellee did not state that appellant had 
practically sole charge of the Drying Systems case 
until after the court below had called for and inspected 
the file in that case (R. 186). 

In the Biegel Sack Company case, plaintiff’s only 
contribution towards its prosecution was to sit in on 
one occasion when two of the three awards in the case 
were being ■ discussed. Appellee in discussing thia 
case (R. 186) at first claimed to have conducted the 
correspondence in it, but the court called for the file 
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in the case which showed that plaintiff’s statement 
was wholly untrue, because this showed that nonej of 
the correspondence in the case had been conducted!by 

I 

appellee, save two form letters written in September, 
1922, and that all of the correspondence dealing with 
the theory of recovery and the procurement of proof 
was conducted by appellant. The third award in this 
case was secured by appellant long after appellee bad 
gone to Florida to live. i 

The Walkery Armstrong d Co. case was tried first 
before the American and German Commissioners, who 
were not able to agree on the amount or on Germany’s 
liability, and the case then went to the umpire of t|he 
Mixed Claims Commission, where it was prosecuted by 
appellant de novo while appellee was living in Florida. 
Appellant handled this case throughout without any 
assistance whatever from appellee. Appellee prac¬ 
tically admitted that (R. 147, 148, 149, 186). ! 

i 

In the Cummins d Compton and Francis J. Mc¬ 
Donald cases, the record shows that appellant alobe 
procured the proof through Mr. Long of Philadelphia, 
and prosecuted these cases before the Mixed Claiiiis 
Commission. The file discloses that appellant wro^e 
84 letters in these cases after the separation of the 
parties, appellee none, appellee’s sole contribution to 
these cases being two form letters written bv him in 
March, 1923, to Mr. Long of Philadelphia at a tinjie 
prior to the filing of the proof in these cases (R. 146i). 

In the S. W. Bridges d Co. case there was no woifk 
done or any assistance given of any sort by appellee 
to appellant subsequent to the separation. This whs 

I 
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a case that was settled by appellant with the German 
agent at least a year after appellee had gone to Florida 
to live (R. 145). 

In the Bemis Bros. Bag Company case, appellant 
conducted the whole correspondence with the client 
and procured and submitted proof as shown by the 
record. 

Appellant does not want it understod that he is as¬ 
serting that appellee did not from time to time dis¬ 
cuss these cases with him. Appellee did discuss these 
cases from time to time with appellant, but only in a 
casual way when visiting appellant’s office at times 
that suited his convenience. These inquiries were due 
to his expectation of receiving something out of them, 
but the discussion by him was of no practical assist¬ 
ance or help to appellant. The prosecution of each one 
of the case:^ involved an intimate knowledge of the 
facts of the case and sometime the writing of a single 
letter involved a complete review of the whole file. 

7. Appellee’s Contention Answered. 

Appellee contends that the contract of April 4, 1922, 
was a binding legal contract under which he is en¬ 
titled to 40 per cent of any fees earned, although he 
may have gone off and done nothing and left the whole 
burden to appellant, and in support of this contention 
he has heretofore relied on two cases, namely, Consual 
V. Cummings (24 D. C. Appeals 36, 222 U. S. 262) and 
Ambler v. Whipple (87 U. S. 546). A correct under¬ 
standing of these two cases will demonstrate that they 
are wholly inapplicable to the case at bar and do not 
in any way furnish a key to its solution. 
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a. Consual v. Cummings. 

I 

The case of Consual v, Curmnings was before the 
Court of Appeals of the District of Columbia th^ee 
times and once before the Supreme Court of the 
United States. By reason of certain deaths the nanjies 
of the parties changed from time to time. The es¬ 
sential facts simply stated are as follows: 

i 

George B. Edmonds and Gilbert Moyers were, I in 
1888, separately engaged as attorneys in the handlibg 
of claims before the Southern Claims Commission, 
afterwards called the Court of Claims. They entered 
into a written agreement on February 6, 1888, namibg 
themselves special partners, by which it was agreed 
that Moyers should represent and be associated with 
Edmonds in certain claims which Edmonds had befqre 
the Court of Claims and Congress. 

Edmonds took little or no part practically in the 
actual prosecution of the cases, and it does not appear 
that he was expected to do so. Moyers prosecut^ 
the cases and collected the fees. Edmonds’ adminis¬ 
trator sued Moyers for a division of the fees in accord¬ 
ance with the agreement. He was allowed to recover. 
The decision was that Moyers had done no more than 
he had contracted to do, namely, to prosecute the 
cases as the representative of Edmonds, and t^e 
Supreme Court based its decision upon this pertinent 

I 

fact: ‘‘Moyers put in his services against the clainjis 
turned over to the firm by Edmonds. ’ ’ In other wordjs, 
Edmonds turned over to Moyers some claims to pros^- 

i 

4cV 
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cute and Moyers agreed to prosecute them and divide 
the fees upon a certain basis, and having done so he 
did no more than he contracted to do. In order that 
this Court mav have before it the full reasoning of the 
Supreme Court in this case we quote the following pas¬ 
sage from its decision (56 L. ed. 197) : 

“Moyers put in his services against the 
claims turned over to the firm by Edmonds, 
who stipulated that Moyers should represent 
him, and to that end ^Be associated in the prose¬ 
cution of the claims as joint attorney of rec¬ 
ord.’ Edmonds rendered little or no assist¬ 
ance, and apparently was not expected to do so, 
for Moyers himself testified that the contract 
was ‘an employment of me to attend to certain 
business for him in the Court of Claims in re¬ 
gard to certain cases. It might be stvled a lim- 
ited partnership. It was not a general partner¬ 
ship.’ ' In prosecuting the claims and collecting 
the monev Movers, therefore, onlv did what he 
contracted to do, and is not entitled to compen¬ 
sation beyond that set out in the agreement. 
That these services extended over a long period 
does not increase his share nor lesson Edmonds’ 
interest in the profits. Under the contract, 
Moyers agreed to prosecute the claims, and 
could neither abandon them without just cause 
nor advise clients to put them in the hands of 
others.” 

There is no similarity between Consual v. Cum¬ 
mings and the case at bar. There Moyers agreed to 
prosecute some claims that were turned over to him 
by Edmonds, nothing more, nothing less. In the case 
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at bar, the appellee did not turn over to the appellant 
any cases to prosecute; on the contrary the appellant 
in this case was prosecuting his own cases. The case 
of Consual v, Cummings would be appropriate author¬ 
ity if in this case the appellant had turned over to the 
appellee some cases to be prosecuted by him and |he 
had done so and the appellant were suing- the appellee 
for his portion of the fees. Suppose Edmonds had 
entered into the contract that he did enter into with 
Moyers and then Moyers had demonstrated his uniit- 
ness to prosecute the cases and had practically ab4n- 
doned their prosecution to Edmonds and Edmonds h4d 
collected the fees, the situation would have been qu|te 
ditferent. There Moyers would not have been entitled 
to any compensation whatever. Therefore, the case |of 

I 

Consual v, Cummings is not authority for the appel¬ 
lee’s contention. I 

I 

i 

I 

h. Ambler v. Whipple. j 

i 

In the case of Aynbler v. Whipple (87 U. S. 546, 22 

i 

L. ed. 403), the facts were, briefly stated, these: j 

Ambler was a man of inventive genius who furnished 
the ideas and was developing an invention by whieh 
gas for lighting and heating and other useful purposes 
was to be generated from petroleum. Whipple was! a 
man of means whom Ambler desired to furnish t|ie 
funds to carry on the experimentation. They En¬ 
tered into a partnership agreement for the develop¬ 
ment of the invention. Ambler furnishing the ih- 
ventive genius and Whipple the money. Shortly 
after this enterprise began the true principle of si^c- 
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cess for the invention was developed by Ambler with 
the financial assistance of Whipple. Immediately 
thereafter Whipple, by a cunningly devised scheme, 
undertook to defraud Ambler out of the fruits of his 
invention by disclosing the invention to a confederate 
who secured a patent. When this had been accom¬ 
plished Ambler sued Whipple under the partnership 
agreement for an accounting. Whipple contended that 
Ambler was a drunkard, that on one occasion he had 
gone out of town for two weeks, that he was a dissolute 
character, etc. None of these contentions by Whipple 
were held to be valid as they did not in fact interfere 
with the development by Ambler of the true principle 
of the invention which resulted in the patent. 

It is clear that this case has no bearing on the case 
at bar. In that case Ambler furnished the brains that 
resulted in the discovery of the true principle of the 
invention, Whipple furnished only the money. Ambler 
had fully performed his contract and could not be de¬ 
frauded out of the fruits of his effort through the ob¬ 
viously fraudulent scheme devised by Whipple. In the 
case at bar the appellee was at great pains to contend 
that because Ambler was a drunkard and not deprived 
of the fruits of his genius, that he, too, although ad¬ 
dicted to the use of intoxicating liquor, could not be 
deprived of the fruits of the contract he alleges existed 
between hinlself and the appellant, because appellant 
knew that appellee drank just as Whipple knew that 
Ambler drank. In that case Ambler furnished the 
genius or the ideas without which Whipple could have 
accomplished nothing. In the case at bar what did the 
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appellee furnish? He certainly did not furnish tjhe 
claims that were involved, because every single oine 
of these came from the appellant’s clients or associate 
counsel. Suppose that Whipple had had the genius Ito 
create the invention and had employed Ambler to car'p^ 
on the experimentation under an agreement entitling 
him to participate in the profits, and Ambler had prac¬ 
tically abandoned the enterprise, what claim w^ould he 
have had upon Whipple ? That is the situation we are 
confronted with in this case. ; 

The reliance by the plaintitf upon the two foregoiiig 
cases can be predicated only upon his claim that at 
some stage of the proceedings, either on April 4, 1922, 
or at the time of the separation of the parties, he h^d 
entered into a binding legal agreement which permittM 
him, within the law, to go otf to China or some oth<kr 
distant and inaccessible place and leave the whole bur¬ 
den and responsibility of these contingent fee cas(fes 
upon the appellant, and then, when success was ob¬ 
tained through the sole effort, and at the sole expensb, 
of the appellant, come back and claim that he was 

entitled to his full share in the distribution of the fees. 

1 

Can there be imagined a more flagrant instance of oiie 
man enriching himself at the expense of another thab 
this? I 

This is not a case where appellee bought and pai^ 
for an interest in these cases. It is a case where h|e 
agreed to pay for the results to be achieved in services 
and expenses and utterly failed to live up to his agree¬ 
ment. ! 
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c. Under no circumstances would appellee have been 
entitled to 40 per cent gross. 

If appellant and appellee had been partners, and 
without any express agreement, no fees would have 
been distributable until after expenses had first been 
deducted. Certainly that is true in this case where 
the contract not only provided that appellee was to pay 
a part of the' expense, but provided that his compen¬ 
sation was to be one-half of the net fees, which meant 
the payment of the fee after deducting expenses. 

^Moreover, even if the parties had been partners and 
there were no expense, either by way of overhead or 
otherwise, incurred in the prosecution of the cases, 
still appellee would not have been entitled to 40 per 

cent of anv fee. The evidence shows bevond anv con- 

• » » 

troversy that after appellee left appellant’s office he 
had desk space at several different places, that he spent 
a considerable portion of 1924 in Florida and Alabama 
attending to his own business, and that in August, 
1925, he went to Florida to live. In Grafton v. Paine 
(7 D. C. Appeals 255), this Court said: 

‘‘The rule of equity, which will not permit one 
member of a partnership to gain an advantage 
for himself at the expense of his copartner will 
at the same time require that such co-partner, 
in order to be entitled to the benefit of the con¬ 
tract made by his associate, must be able, ready 
and willing to cooperate in the execution of the 
contract; and a court of chancery will not im¬ 
pose the whole burden of performance upon one, 
and give the other an equal share of the bene¬ 
fits, if that other has disabled or precluded him- 
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self by his own voluntary action from partici¬ 
pation in the duties of coordinate action ! re¬ 
quired by the law of partnership from all ithe 
members of the firm.” | 

8. The court below erred in allowing appellees to 
recover on the contract of October 14,1926, and in 'de¬ 
priving appellant of the right and opportunity of |ef- 

j 

fectively defending on the ground of partial failur^ of 
consideration. 

I 

i 

Let us consider the following: (a) This suit was 
brought and prosecuted under the contract of April 
4, 1922, appellees repudiating the contract of Octol^er 
14, 1926; (b) the true consideration for the contractjof 
October 14, 1926, was the avoidance of litigation; and 
(c) the effect of the action of the court below was;to 
deprive appellant of the substantial right to defend 
on the ground of partial failure of consideration. * 

1 

a. This Suit IFa.? Brought and Prosecuted under the 
Contract of April 4, 1922, Appellees Repudiating 

the Contract of October 14, 1926. | 

j 

The contract of October 14, 1926, and the circufn- 
stances under which it was entered into, are herein¬ 
before set out in paragraph 13 of the Statement pf 
the Case. The contract dealt with the fees in Germiin 

I 

cases, and was outstanding at the time this suit was 
brought. Appellees, however, did not sue under the 
contract of October 14, 1926, for the fees alleged to be 

I 

due in the German cases, and under the contract of 
April 4, 1922, for the fees alleged to be due in othpr 
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than German cases. On the contrary appellees brought 
their suit solely upon the basis of the contract of April 
4,1922, claiming the 40 per cent mentioned in that con¬ 
tract as due out of all fees collected by appellant, 
whether German claims or not. Appellees went fur¬ 
ther than that. They actually repudiated the contract 
of October 14,1926, and endeavored to have it set aside 
as illegal and of no effect, thus restoring them to what 
they alleged to be their rights under the contract of 
April 4, 1922: Let us see how this was done. 

The original bill was tiled on January 8, 1929. In 
the amended Bill of Complaint filed on March 14,1929, 
the right to recovery was exclusively based on the con¬ 
tract of April 4, 1922, and the appellees (Par. 12, 13, 
14, 15, R. page 6) alleged that the contract of October 
14, 1926, was entered into by appellee, Robert M. 
Foster, under duress, and that it was illegal, and that 
moreover it was not for 30 per cent to appellee 
and 70 per cent to appellant, as set forth in the writing 
itself, but was for 35 per cent to appellee and 65 per 
cent to appellant. 

Thereafter, on June 6, 1929, appellees tiled a motion 
for a receiver, and in this motion (R. page 56, par. 9) 
specifically set up a claim under the contract of April 
4, 1922, to 40 per cent of all of the fees involved, both 
those in the German claims and those in the other 
cases. In response to this motion, appellant (R. page 
68) alleged, in view of the repudiation by appellees of 
the contract of October 14, 1926, that the same was 
without consideration, and that the purpose for which 
the said agreement was entered into, namely, to avoid 
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litigation, having been voided by the appellees, appel¬ 
lant ought not to be held to it but that he should! be 

i 

limited solely to the payment to appellees of an amount 
sufficient to be considered reasonable compensation! to 
the appellee for services rendered in connection with 
the matters involved. | 

Thereafter, on March 11, 1931, during the trial j of 
the case, appellees again amended their Bill of Com¬ 
plaint, alleging that the contract of October 14, 19^6, 
was illegal on the further ground that a part of the 
consideration for its execution was services to be ren- 

I 

dered by appellant in soliciting legislation, and tljiat 
the contract was contrary to public policy and void, 
and further alleging that in any event the contract 
was not for 30 per cent as written, but for 35 per c4nt 
(E. 73, 183). I 

Upon this state of pleadings, the case was tried!in 
the court below on March 9, 10 and 11, 1931. I 
The position taken by appellant in his brief and Ar¬ 
gument in the court below was that appellees coiild 
not recover upon the contract of October 14, 1926, l>e- 
cause they had not sued upon that contract, and that 
appellees in no event were entitled to recover t|ie 
amounts set up in that contract in view of their repu¬ 
diation of it and for failure of consideration. | 
Thereafter on April 23, 1931, the court below (fe. 
84) in its conclusions held appellees entitled to re¬ 
cover in the German claims under the contract pf 
October 14, 1926, and in the other cases under tlae 
contract of April 4, 1922. | 

Thereafter, on May 8,1931 (R. 89), appellant movM 
for a re-hearing, alleging as a principal ground that 
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the court had found appellees entitled to recover under 
the contract of October 14,1926, whereas appellees had 
not sued on that contract, but had expressly repudi¬ 
ated it. Thereafter on June 9, 1931, the final decree 
was entered (R. 94). Not until June 23, 1931 (R. 97), 
did the appellees amend their bill so as to allege a 
right to recover under the contract of October 14,1926, 
in.case the court should hold them not entitled to re¬ 
cover in the German claims under the contract of April 
4, 1922. 

h. The Principal Consideration for the Contract of 

October 14, 1926, was the Avoidance of Litigation. 

What was the true consideration for the contract of 
October 14, 1926! At that time appellee was en¬ 
titled to something, whether he had breached the con¬ 
tract of April 4,1922, or not, because he had done some 
work in connection with the procuring and filing of 
these claims wfith the Mixed Claims Commission while 
he was associated with appellant. It is quite obvious 
he was not entitled at that time to 40 per cent of the 
fees collected in these German cases, because he had 
neither contributed towards the expense of their prose¬ 
cution or devoted his time to their prosecution, as pro¬ 
vided by the'contract of April 4,1922. Therefore, wdiat 
he was entitled to was an amount sufficient to fairly 
and equitably compensate him for the services ren¬ 
dered, considering the contingent nature of the fees 
involved. What that amount was, as of October 14, 
1926, was a I matter to be determined by a court or by 
a jury in a proper proceeding. Whatever that amount 
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may have been as of that date was the consideration 
for the contract of October 14, 1926, plus some otl^er 
consideration representing the difference between 
what he was entitled to and the 30 per cent mentioned 
in the contract. What was this other consideration 
not expressly mentioned in the contract? It was the 
avoidance of litigation. This is stated over and oyer 
again by the appellant (R. 157, 158, 160, 161, et s6,q.y 
171). I 

At that time appellant was of the honest opinion 
that 10 per cent of the amount collected in these caies 
was a reasonable percentage to be paid appell^. 
Therefore, appellant did not agree to the 30 per c^nt 
division in the contract because he thought appellee 
was entitled to that amount, but appellant was finajly 
induced to go up to that high percentage for the pur¬ 
pose of avoiding litigation. The extent of the faili^re 
of consideration may therefore be stated as follows: 
If the agreement had been for an amount not in excess 
of that to which appellee was entitled, as determined 
by the law and in equity and in good conscience, th^n 
the avoidance of litigation could not have been a part 
of the consideration for the agreement to pay such 
amount or percentage; but if the amount or percentage 
in the contract was more than the plaintiff was actually 
entitled to, determined in the manner aforesaid, th^n 
it follows that the agreement, so' far as it provides fpr 
the payment of an amount in excess of that which the 
plaintiff was entitled to, was based upon the considera¬ 
tion of a forbearance to sue for what plaintiff claimed 
to be his legal rights. The extent of the failure of con¬ 
sideration may be illustrated as follows: Suppose th^t 
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it is admitted that appellee was entitled to 10 per cent 
and appellant had agreed to pay him that amount, 
then the sole inducement or consideration for the pay¬ 
ing of the 10 per cent would have been appellant's 
duty and obligation to pay that amount, and in the 
suit on that contract appellant would have had no 
defense on the ground of partial failure of considera¬ 
tion; but suppose that appellee was entitled to only 
10 per cent, but that appellant, acting under restraint 
and solely for the purpose of avoiding litigation, 
yielded so far to appellee’s demand as to make a 
contract for 30 per cent to avoid such litigation, then 
the sole consideration beyond 10 per cent was the for¬ 
bearance to sue. No injury could result to either party 
by the application of this reasoning, because the court 
below, after a hearing of the case, had full power to 
determine the amount to which appellee was entitled 
just prior to the time the contract of October 14, 1926, 
was entered i into and to declare that beyond the 
amount to which he was then entitled there was a fail¬ 
ure of consideration. 

Let us therefore consider: 

c. The effect of the action of the court below was to 
deprive appellant of the substantial right to defend 
on the ground of partial failure of consideration. 

The suit below was brought and prosecuted through¬ 
out upon the 'alleged claim of the right of appellees to 
recover the full amount of 40 per cent of all fees col¬ 
lected in pursuance of the terms of the contract of April 



61 


4,1922, appellees alleging the invalidity of the contract 
of October 14, 1926. This they assumed and main¬ 
tained throughout the trial, according to the pleadings 
as hereinbefore set out. In other words, appellant iwas 
not sued under the contract of October 14, 1926, and 
could not present and urge his defense of paiitial 
failure of consideration of that contract. That whs a 
right which appellant could exercise only when suit 
was brought upon the contract of October 14, 1926. 
Notwithstanding the pleadings, however, the court ! be¬ 
low, although appellees had not sued upon the conti^act 
of October 14,1926, allowed them to recover under that 
contract so far as the fees in the German claims wpre 
concerned, thus depriving appellant of the opjipr- 
tunity of interposing and relying upon the defense! of 
partial failure of consideration. I 

When the court below reached the conclusion (R. ^5, 
finding 3) after the trial that the contract of October 
14, 1926, was valid, it was the duty of the court j to 

I 

dismiss the suit as to German claims, as there was fiot 
at that time, and had not been during the trial, any 
allegation of the right to recover under that contract. 

j 

There was a fatal variance and the allowance of ^n 
amendment two months thereafter and three months 
after the trial of the case effectually deprived appel- 
lant of his undoubted right to defend against the oiily 
instrument (contract of October 14, 1926) under whij^h 
appellees could recover in the German claims. 1 

d. There was a fatal variance between the allega¬ 
tions and the proof. I 


1 





62 


In 21 Corpus Juris at page 672 it is said: 

“Relief to plaintiff not based on and author¬ 
ized by the allegations of the bill cannot be 
granted, even though it would be proper under 
the evidence if the bill contained sufficient al¬ 
legations. If by its allegations the bill is 
framed for relief upon a certain and definite 
theory, relief must be granted on that theory or 
not at alL^^ 

In McIUienny^s Son v. Netv Iberia Extract of T, P. 
Companyy Ltd., 30 App. D. C. 337, the original peti¬ 
tion did not state that Mcllhennv^s son bv the use of 
the word “Tobasco’’ had injured him, which was juris¬ 
dictional. . Thereafter certain affidavits were filed by 
the petitioner in which its interests more fully ap¬ 
peared, but those affidavits were not referred to in 
the petition and were held by the court to be no part 
of the petition. Passing on the question of the right to 
a decree in the case Mr. Justice Robb, speaking for 
the Court of Appeals of the District of Columbia, said: 

“As was said by Mr. Justice Story in Har¬ 
rison V, Nixouy 9 Pet. 503, 9 L. Ed. 208: ‘Every 
bill must contain in itself sufficient matters of 
fact, per se, to maintain the case of the plain¬ 
tiff ; so that the same may be put in issue by the 
answer and established by the proofs. The 
proofs must be according to the allegations of 
the parties; and if the proofs go to matters not 
within the allegations the court cannot judi¬ 
cially act upon them as a ground for its deci¬ 
sion, for the pleadings do not put them in con¬ 
testation. The allegata and the probata must 
reciprocally meet and conform to each other.’ 
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I 


The petition of the appellee does not contain an 
averment that it had used the word ‘‘Tobasccj” 
as a trademark for pepper sauce. i 


See also Perkins v. Tyrer, 24 App. D. C. 447. j 
In Dalton v, Mertz, 173 Mich. 153, 138 N. W. 10^5, 

i 

it was held that the plaintiff cannot, in his bill, rely pn 
an instrument as valid and claim benefit thereunder, 
and then recover on the theory that it is void. 

In Sonthwick v. Memphis First National Bank, ^4 
N. Y. 420, 429, the court said: I 


‘‘It is no answer to this objection that tlje 
defendant was probably not misled in its de¬ 
fense. A defendant may learn outside of tl^e 
complaint what he is sued for and thus may bje 
ready to meet plaintiff’s claim upon the trial. 
He may even know precisely what he is sued for 
when the summons alone is served upon hinji. 
Yet it is his right to have a complaint, to learp 
from that what he is sued for and to insist thpt 
that shall state the cause of action which he is 
called upon to answer, and when a plaintiff fails 
to establish the cause of action alleged the de¬ 
fendant is not to be deprived of his objectioji 
to a recovery by any assumption or upon any 
speculation that he has not been injured.” | 


All the foregoing principles are based upon the 
familiar maxim: “It is vain to prove what is not al^ 
leged.” In the Law Restated by William T. Hughest, 
page 125, the following observations are made witl^ 

respect to this maxim: I 

1 

“Pleadings are jurisdictional and are necesj 
sary to authorize the reception of evidence! 


I 

j 

I 

I 
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Irrelevant evidence is not a judicial factor. It 
does not supply allegata. A verdict must not 
depart from the allegations * • * (That) 

departures are not allowed is a rule that arises 
out of this maxim. It does not allow departures 
and variances. * * * Codes reaffirm this 

maxim by providing that all relief granted shall 
be within the facts stated.’’ 

Among th^ cases cited by the author are Magruder 
V. Belt, 7 App. D. C. 303 and Friedlander v. Rapley, 38 
App. D. C. 208. 

Magruder v. Belt, supra, was an action against a 
husband and wife on a joint contract which related to 
the wife’s separate estate, in which husband and wife 
pleaded jointly. There was a verdict against the wife 
alone and the court held the verdict void. Chief Jus¬ 
tice Alvey, page 310, states: 

“The issues joined upon the pleadings re¬ 
quired the jury to find the existence of the con¬ 
tract' as alleged, and the joint liability of the 
defendants thereon. A verdict variant from the 
declaration is simply void; and the illustrations 
given of the principle are, ‘If the verdict finds 
a different contract from that alleged, or, in 
assumpsit, if it finds a different promise’ from 
that laid in the declaration. Com. Dig. Pleader 
(s. 24).” 

The court then refers to the decision of Mr. Justice 
Washington in Patterson v. United States, 2 Wheaton 
221, 4 L. Ed. 224, where he states the rule with great 
precision and clearness: 

“The rule of law is precise upon this point. 
A verdict is bad if it varies from the issue in a 
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substantial manner, or if it finds only a part I of 
that which is in issue. The reason of the rulel is 
obvious; it results from the nature of the end 
of the pleading. A\Tiether the jury find a gen¬ 
eral or special verdict, it is their duty to decilde 
the very point in issue; and although the court 
in which the case is tried mav give form td a 

. Cl j 

general finding, so as to make it harmonious 
with the issue, yet, if it appears to that cou^, 
or to the Appellate Court, that the finding is d|if- 
ferent from the issue, or is confined to a p^rt 
only of the matter in issue, no judgment can |be 
rendered upon the verdict.” | 

i 

In finally disposing of this point. Chief Justice Alv|ey 
says: | 

‘‘In this case, as we have seen, the jury did 
not find in accordance with the issues made by 
the pleadings, and did not find the contract |as 
alleged in the declaration; that is, a joint con¬ 
tract by the defendants. Therefore we are |of 
opinion that the motion in arrest ought to have 
prevailed, and the judgment been arrested.” j 

\ I 

I 

It is submitted on behalf of appellant that the ca$es 
apply directly to the matter now before the court. Tlhe 
Court of Appeals stated directly that a verdict would 
not be allowed to stand, where it found and depended 
upon facts which were not alleged in the declaration. 
The analogy in the present proceeding is quite obvioUs. 
In the Friedlander case, supra, the Court of Appeals 
stated that a declaration was not sufficient even as 
against a demurrer where the facts which the plaintiff 


5v 
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must prove in order to sustain his legal conclusions 
were not set out in his original pleading. The Court 
of Appeals in the Mclllienny case expressly held that 
the original pleading must contain a statement of fact 
justifying the relief asked for and that in default of 
that no decree can be based upon such pleading. 

Another leading case on the general subject of the 
jurisdiction of courts to enter decrees is Windsor v. 
McVeigh, 93'U. S. 274, 23 L. Ed. 914 (1876). In the 
course of the decision in that case Mr. Justice Fields 
said: 


‘‘The doctrine, that where a court has once 
acquired jurisdiction it has a right to decide 
every question which arises in the cause, and its 
judgnient, however erroneous, cannot be col¬ 
laterally assailed, is only correct when the court 
proceeds after acquiring jurisdiction of the 
cause, according to the established modes gov¬ 
erning the class to which the case belongs, and 
does not transcend, in the extent or character 
of its judgment, the law which is applicable to 
it.’’ 

Other cases which support the principles above out¬ 
lined are Jackson v. Ashton, 11 Pet. 229, 9 L. Ed. 698 
(1837), in which the court held that no admissions in 
an answer could under anv circumstances lav the 
foundation for relief under any specific head of equity, 
unless it be‘ substantially set forth in the bill; Foster 
V. Goddard, 1 Black 506,17 L. Ed. 228 (1862), in which 
it was held that the averments of the bill must be taken 
as conclusive as to the plaintiff’s theory of his case and 
that plaintiff cannot succeed upon a case proved but 
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not alleged; and Shields v. Barrow, 17 How. 130, 15 
L. Ed. 158 (1854), in which it was held that a plaintiff 
could not succeed upon a bill even though he stated 
therein two diametrically opposite prayers for relief, 
which rested upon necessarily inconsistent theoriesJ 
The court below \vas without jurisdiction {Nalle\v, 
Oyster, 230 U. S. 165, 57 L. Ed. 1439). | 

In this case, the Court will observe, the amended 
bill of complaint specifically sought the enforcemeht 
of the contract of April 4, 1922, and only incidentaily 
referred to the contract of October 14, 1926, for t|ie 
purpose of repudiating it, and later in fact during the 
trial plaintiff amended his bill of complaint and sought 
to have it declared void for want of consideration afid 
as against public policy. The appellees therefore suid 
on the contract of April 4, 1922, and in no sense su^d 
on the contract of October 14, 1926. In the courtfs 
conclusions of law, however, the basis of relief to fee 
accorded to appellees was founded, so far as G-ermhn 
claims are concerned, upon the contract of October 14, 

i 

1926, and not upon the contract of April 4, 1922, upon 
which the appellees brought their bill. (Court’s con¬ 
clusions of law No. 4, R. 85.) i 

e. Appellant had a right to defend for partic^ 
failure of co'nsideration, hut could do that only against 

the contract on which recovery was allowed. \ 

\ 

In United <& Globe Rubber Company v. Conard, 78 
A. 203, 80 N. J. Law, 286, Anno. Cas. 1912, A. 412, it 
was held that a partial failure of consideration for h 
contract operates not as a complete defense, but onl^ 
as ground for an abatement of damages. i 
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In Natioyial Surety S Trust Company v. Niles In¬ 
visible Door Check Company^ 193 N. W. 199, 222 Micb. 
510, it was held that where it appears that in a con¬ 
tract sought to be enforced there has been a partial 
failure of consideration, the court has a right to re¬ 
fuse enforcement, except as to that part which is valid. 

Ill American National Bank of Houston v. American 
Loan and Mortgage Compa}iyy 228 S. W. 169, revers¬ 
ing judgment (C. I. V. App. 1918), American Loan and 
Mortgage Company v. American National Bank of 
Houston, 205 S. W. 146, it was held that where Mort¬ 
gage Company assumed payment of specified obliga¬ 
tions ill consideration of a transfer for conveyance of 
bank stock and a material part of the stock was re¬ 
ceived, the partial failure of consideration would not 
invalidate the contract, which was a defense pro tanto* 
thereto. 

Ill Evans V, Murphy, 1 Stew. & P. Reports (Ala.), 
226, Evans leased to iMurphy for one year ISO acres 
of land and a ferry, for which he gave his note for 
$150. Murphy was deprived of the use of the ferry. 
He was sued on the note and the lower court held the 
contract was valid because the land was of some value, 
and the contract was indivisible. The Supreme Court 
of Alabama' overruled the lower court which held there 
could be no partial failure of consideration and said: 

‘‘The doctrine of partial failure of considera¬ 
tion of contracts, and under what circumstances 
it constitutes a defense at law to an actioh 
brought to recover the price of the article con¬ 
tracted for, is subject of considerable magni¬ 
tude; and has often elicited coiitrarietv of deci- 

* 
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sion in different courts of high authority. Inas¬ 
much, however, as the principle involved in tjhe 
case has received several recent discussions I in 
this Court, and our opinion has been fully de¬ 
cided upon them (more particularly in one c^se 
during the present term), it is deemed unnec<ps- 
sary again to review the authorities by whiich 
we are governed.’’ i 

The case referred to by the Court above is that |of 
Pedeu V. Moore, 1 Stew. & P. Reports (Ala.), 71. jin 

I 

the latter case the court made an extensive review bf 
the authority, both English and American, and efn- 

bodied its conclusions in the following language: I 

! 

very readily acknowledge that I have ex¬ 
amined the case under consideration somewhat 
embarrassed. My earlier impressions of the Uw 
were adverse to an allowance of the defence, 
unless a fraud was proven. But I entered upbn 
its examination with a solicitation to learn In 
which manner it had been heretofore adjusted; 
and not with any particular desire to sustain 
my own opinion. The result is a conviction that 
the defense (meaning the defense of partikl 
failure of consideration) is not inhibited by tiie 
weight of authority. Under this impression!I 
have consulted proof with a view to leatn 
whether it affords a barrier. My reflectioiks 
have suggested none. Believing therefore that 
the just benefit would result from its toleratiop, 
we are of opinion, that wherever a defendai^t 
can maintain a cross action for damages qn 
account of a defect in personal property pur¬ 
chased by him, or for a noncompliance by the 
plaintiff with his part of the contract, he may ^n 
defense to an action upon his note, made in cofi- 
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sequence of such purchase or contract, claim a 
deduction corresponding with the injury he has 
sustained.” 

See on this question also the following authorities: 

Pacific Iron Works v. Netvhall, 34 Conn. 67; 
Folsom V. Musseyj 8 Maine (Greenleaf) 400; 
Marston v. Siveff, 66 N. Y. 206, 23 Am. Rep. 43; 
Peterson v. Johnson, 22 Wise. 21, 94 Am. Dec. 

581; 

Parish v. Stone, 14 Pick. (Mass.) 198, 25 Am. 

Dec. 378; 

Gunn V, Me Alpine, 125 Minn. 343. 

9. Appellees not entitled to participate in amount 
collected in Bemis Brothers Bag Company case beyond 
the fee agreed upon. 

The claim of Bemis Brothers Bag Company v. Ger¬ 
many came to appellant from Messrs. Hamilton, Eaton 
and Blake, attorneys, Boston, Massachusetts. They 
had agreed with the client for a contingent fee of 5 
per cent, one-half to appellant (see last item R. 214, 
list made by appellee, and R. 112). 

The claim was primarily for war risk insurance 
premiums. This part of it was dismissed. The claim 
also included an item for damage to a cargo. Appel¬ 
lant was able to settle the latter claim. This was done 
some time after appellee had gone to Florida to live. 
Because of excellent work done by appellant in this case, 
associate counsel at Boston were able to collect from 
the clients 15 per cent of the amount collected instead 



71 


of 5 per cent as agreed upon. This was done after the 
money was paid. Boston attorneys sent appellant ohe- 
half of the 15 per cent. Appellant claims, that if the 
contract of October 14, 1926, is held to be valid a]nd 
subject to no offsets or defenses, that when that con¬ 
tract was made both parties understood that it liad 
relation to fees that had been agreed upon, as shojvn 
on the list at R. 214, and that since the extra amount 
was due to services rendered by appellant that app^el- 
loe is not entitled to participate. | 

10. Appellant entitled to reasonable compensation 
from appellees for collecting fees in Cummins & Conkp- 
ton and McDonald cases. 


The work done by appellant in collecting the fees! in 
these cases is fully set out in paragraph 16 of the State¬ 
ment of the Case. The court below held that appellant 
was not entitled to compensation for services in the 
collection of these fees. i 

The contract of October 14, 1926 (R. 82), fixes the 
riglits of the parties so far as fees in German ca^es 
are concerned. It imposed upon appellant the profes¬ 
sional duty of i)rosecuting the claim against Germaby 
so as to earn the fees, and while undoubtedly it iin- 
posed upon appellant the performance of reasonable 
and ordinary services in connection with the receipt 
and disbursement of the fees earned, it did not extend 
appellant’s professional duty beyond the earning |of 
the fee. In other w’ords, appellant undertook the pro¬ 
fessional duty of prosecuting the claim so as to ealim 

I 

the fee, but did not undertake the professional dully 


i 


I 
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of collecting the fees after they had been earned. To 
hold the contrary of this would be to hold in effect that 
appellant guaranteed to make whatever expenditures 
of time or money that might be necessary in realizing 
and paying over to appellees a certain percentage of 
the fees that had been earned, in a sense a guaranty. 
Certainly nothing of that sort was contemplated in 
the contract of October 14, 1926. 

The contract of October 14, 1926, was not a partner¬ 
ship agreement, but even if it had been, appellant 
would have been entitled to reasonable compensation 
for his professional services in the collection of these 
fees. (See Clement v. Ditterline^s Administrator^ 11 
S. IV. (Ky.) 658; Hutchison v. Onderdonk, 6 N. J. Eq. 
277; Bradley v. Chamberlin^ 16 Vt. 614; Lamb v. Wil¬ 
son ^ 92 N. W. (Xeb.) 167; McElroy v. Whitney^ 88 P. 
349, 12 Idaho 512; Jones v, Marshall, 24 Idaho 678; 
Maguilla v. Magee, 135 N. E. 560, 241 Mass. 360; Riitan 
V. Coolidge, 136 N. E. 257, 241 Mass. 584; Stem v. 
Warren, 174' N. Y. S. 30, 185 App. Div. 823, 125 N. E. 
811, 227 X. 'Y. 538; Schenk v, Lewis, 125 S. C. 228; 
Thayer v. Badger, 171 Mass. 279; Maynard v. May¬ 
nard, 147 Geo. 178, 182; Emerson v. Durand, 64 Wis. 
Ill, 54 Am. Rep. 593.) 

11. Appellee chargeable with one-half the expense 
of running the office. 

The contract of April 4, 1922 (R. 17), provided (in 
paragraph 5 thereof) that the office expenses were to 
be borne equally by the parties. 

During the association of the parties, appellant kept 
an account of receipts and expenditures in such way 
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as to charge appellee actually with only 40 per c^nt 
of the office expenses, this resulting from appelUnt 
himself paying the expenses of the office and deducting 
the same from collections made. The finding of the 
court below that the method provided in the contract 
of April 4,1922, for the payment of office expenses was 
changed, seems to be based wholly upon the method 
by which appellant kept the account, since appellant 
testified (R. 107) that there had been no change agreed 
to with respect to the payment of office expenses, apd 
appellee does not seem anywhere in his testimony jto 
have claimed that there was any change in the arrange¬ 
ment under the contract of April 4, 1922. | 

Even if there had been an express change of the 
agreement by the parties it would not have been valid 
unless based upon some new consideration. There ! is 
nothing whatever in the Record to indicate that there 
was any new consideration justifying any change jin 
the method of paying office expenses. The method pf 
keeping the account merely resulted in appellant hot 
charging appellee with the amount of office expense he 
ought to have been charged with. Therefore, in ajiy 
settlement of the account now appellant is entitled, ps 
a matter of law, to be credited with the amount of office 
expense for which appellee obligated himself under tte 
contract of April 4, 1922. ! 

12. Appellant entitled to credit for expenses in uii- 
successful cases. 

As heretofore pointed out, at the time appellee left 
appellant’s office about May 1,1923, appellant retained 


i 

i 
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all the files in all the cases then on hand. A large 
number of these cases were thereafter prosecuted ex¬ 
clusively by appellant, from his office and entirely at 
his expense, but such cases terminated unsuccessfully, 
and, therefore, no fees were collected in them and from 
them appellant received no reimbursement for the ex¬ 
penses incurred. 

The court below made no allowance to appellant for 
expenses thus incurred in unsuccessful cases, and ap¬ 
pellant claims that action to be erroneous. 

In Consual v, Cummings (24 D. C. Appeals 36, 47), 
the court held that Moyers who prosecuted the cases 
was entitled to be credited with the incidental expenses 
incurred in the prosecution of unsuccessful cases, but 
held him not to be entitled to be credited with any part 
of his general office expenses. That case, however, is 
verv different from the case at bar in at least one im- 
portant respect. In the case of Consual v. Cummings 
there was not only no provision in the contract cover¬ 
ing general office expenses, hut the court held that 
Moyers had obligated himself to 'prosecute the cases 
which had been turned over to him by Edynonds, In 
other words, Edmonds employed Moyers to prosecute 
certain cases, there being apparently no duty upon 
Edmonds to assist in their prosecution and no contrac¬ 
tual obligation on his part to pay any of the general 
office expenses of Moyers. 

The case at bar, however, is quite different. Here 
the contract (R. 17) provided not only that appellee’s 
compensation should be a percentage of the net fees 
received in any case, but the contract also provided 
that appellee should bear one-half of the general office 


expense, and this coupled with the duty on his par^ to 
devote his entire time to the prosecution of the ca^es. 
In the case of Consual v. Cummings^ Edmonds turned 
over some cases to Moyers to prosecute. Edmopds 
furnished the cases and Moyers was to do the work, 
or, as it was afterwards put by the Supreme Court of 
the United States {Consual v. Cummings, 222 U.| S. 
260, 262, 56 L. Ed. 192, 197) ^‘Moyers put in his serv¬ 
ices against the claims turned over to the firm by Ed¬ 
monds. * * In such a case it obviously became 
Moyers’ duty to prosecute the cases at his own |ex- 

I 

pense, except to the extent that Edmonds had agreed 
to bear this expense, namely: the incidental expenses 
connected with their prosecution. | 

In the case at bar no such situation arises. All the 
cases involved were appellant’s own cases. They w^re 
not turned over to appellant by appellee, as Edmohds 
turned over the cases to Movers. In this case e\ten 

I 

if there had been no agreement between appellant a!nd 
appellee as to the deduction of the expenses involved, 
it is quite obvious that, even assuming appellee had 
performed his duty, he would be not entitled to par¬ 
ticipate until all expenses had been first deduct^* 
But here we have a specific contract covering all inbi¬ 
dental expenses as well as all office expenses. To take 
any other view would produce extraordinary results. 

I 

Suppose appellant were held to be not entitled to apy 
general office expense. And suppose that the cases 
left on hand May 1, 1923, had been of sufficient nuijn- 
ber and of sufficient size to have completely absorbed 
the attention of appellant for the succeeding five years 
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and to have taken up and to have required the use of 
offices, office force, etc. It is conceivable that since 
these fees were all contingent, the appellant might 
have expended an enormous sum of money in office 
overhead and have lost all the cases and never have 
been in a position to repay himself for any portion of 
such expense. The case here is therefore very differ¬ 
ent from CoYisual v, Cimmingfi. Therefore, both un¬ 
der the contract and under principles of equity and 
justice, appellant is entitled to be credited with that 
" portion of all expenses incurred or expended by him 
as a result of the prosecution of unsuccessful cases. 

13. Appellees not entitled to interest prior to date 
of decree. 

The court below, although in doubt, allowed interest 
against appellant (R. 92). In the decree (R. 94) ap¬ 
pellee was allowed interest from the date of receipt by 
appellant of each one of the fees collected, compound 
interest being allowed from the date of the decree. 

Appellant contends that the court below was in 
error in allowing interest prior to the date of the de¬ 
cree, because, under the facts and circumstances of 
the case, it was impossible to tell prior to that time 
what, if anything, appellant owed appellee, or to make 
any settlement with him. Therefore, let us consider 
the following: 

a. The Amount Due from. Appellant to Appellee was 

Uncertain. 

The question as to what, if anything, further ap¬ 
pellee was entitled to receive in the Drying Systems 
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case was the subject of doubt and controversy between 
appellant and appellee. This controversy arose frobi 

I 

the fact that appellant was contending that appellee 
was not entitled to 40 per cent of the gross fee, bht 
should be charged with his proper proportion of tlie 
expense involved in the prosecution of that case. This 
controversy appellant carried on in good faith begih- 
ning on August 9, 1926 (R. 86). This matter was 
again mentioned in appellant’s letter to appellee 6f 
August 17, 1928 (R. 48). It was again mentioned liy 
appellee in his letter to appellant of August 29, 1928 
(R. 273). The same matter was fully discussed in 
appellant’s letter of September 10, 1928, to appellee 
(R. 274). It certainly could not be said that appellee 

was entitled to 40 per cent of the gross fee in that 

1 

case, in view of the contract of April 4, 1922, appel¬ 
lant having prosecuted the case and having borne ail 
the expense in connection therewith, and it was there¬ 
fore uncertain what, if anything more, appellant owed 
appellee in that case. 

In like manner there was also a discussion betweeh 
the parties as to what, if anything more, was due in tile 
David A. Wright counterclaim, appellant claiming that 
the $50.00 already paid was sufficient for the services 
rendered. i 

There was also a claim advanced in the best of faitji 
by appellant that out of the fees collected in the Cuni- 
mings & Compton cases and in the McDonald case, apj- 
pellee should be charged with certain deductions due tp 
appellant’s professional services rendered in collecting 
these fees through court proceedings. In view of 
what has been shown of the extended and important 
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service rendered by appellant in these cases, it must 
be conceded that the claim was a legitimate one. (See 
appellant’s letter to appellee, December 17, 1928 (R. 
52).) The adjustment of these matters, and others, 
was necessary in order to determine the amount due, 
assuming there had been no breach of the contract of 
October 14, 1926. 

Therefore, at no time prior to the bringing of this 
suit, or thereafter until the case had been heard, was 
it possible to'determine how much, if anything, appellee 
was justly entitled to receive under the contracts and 
arrangements with appellant. 

h. The Conduct of Appellees Prevented Any Settle¬ 
ment With Them, 

Appellant' in his letter of September 10, 1928 (R. 
274), and in his letter of December 17, 1928 (R. 52), 
proposed the settlement between himself and appellee 
of all miscellaneous matters in dispute and the settle¬ 
ment of the' fee in the Cummins & Compton and Mc¬ 
Donald claims against Germany, in accordance with 
contract of October 14, 1926, subject only to a deduc¬ 
tion for professional services rendered in the collection 
of the fees. 

These matters engaged the attention of the parties 
on December 17,1928, and for several days thereafter. 
Appellant describes what finally took place between 
them in regard to these matters (R. 167): 

‘‘So, when it came around to this settlement 
which I attempted to make with Mr. Poster on 
December 17th, as shown in the exhibits, settling 
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the Drying Systems case and settling the Wright 
case and the Wise matters, I had prepared!a 
release for Mr. and Mrs. Foster to sign. Mr. 
Foster went out and said he would come back tl^e 
next day. Mr. Foster came back the next day 
and ])rought a receipt of his own, in which he 
named the exact (Note.—The word ‘‘custorii- 
ary”, which the stenographer used, is incor¬ 
rect ) amounts that I had in mine, and had Mrp. 
Foster ^s name to it. But he had it worded dif¬ 
ferently and I said: ‘Mr. Foster, I want a conji- 
plete release, so far as these payments cover it^’ 
and he said: ‘Here is the release I want.’ j 
And I said: ‘Now, get Mrs. Foster and come 
around here and let’s close this thing up.’ B(e 
called !Mrs. Foster and apparently they coii- 
nected with her room but there was no answer. 
Tlien ]\rr. Foster said: ‘My receipt is not a cont- 
])lete release of these items.’ I said: ‘Do yop 
mean vou want to get this monev on account and 
then sue me for something else?’ He sai(^: 
‘Certainly’. I said: ‘We can’t settle on an^ 
.basis of that sort.’ ‘Now’, I said, ‘you had 
better think it over; take a copy of my release^’ 
I gave him a copy and said: ‘Let me know to¬ 
morrow.’ He called me up on the 21st of De¬ 
cember and said he would not do it and brought 
the suit on January 4th.” I 

It is significant that at no place in the Record does 
appellee dispute the foregoing statement. See alsd 
appellant’s letter to appellee December 21, 1928 (Ri. 

281). I 

In explanation of the interest of Mrs. Foster, it may 
be said that on August 11, 1928, appellee delivered tp 
appellant an assignment to his wife, Dolores Foster, of 


I 

I 





80 


all amounts due, the assignment being dated October 
1, 1926. 

Because of the circumstances under which this as¬ 
signment was prepared and delivered (see appellee’s 
letter to appellant of May 22, 1928, R. 269), and be¬ 
cause of certain statements made bv the said Dolores 
Foster to apx)ellant in his office on or about August 
17, 1928, appellant was of the opinion that he should 
not deliver any check to appellee or accei)t any re¬ 
ceipt signed by his wife unless signed in appellant’s 
presence (R. 166, bottom, and 167, top). 

What may we conclude from what took place at the 
foregoing conference in connection with what trails- 

I 

pired thereafter? The conclusion to be drawn is that 
appellee was willing to settle upon the basis of all the 
items mentioned in appellant’s letters of September 
10 and December 17, 1928, because he had these iden¬ 
tical items in his own receipt; but that, in view of his 
subsequent action, he had conceived the idea of repudi¬ 
ating the contract of October 14, 1926, in regard to a 
division of the fees in the German cases, or claiming 
it was for 35 per cent instead of 30 per cent, using as 
his excuse or justification therefor the unfortunate 
error appellant had made in paying him 35 per cent 
instead of 30 per cent in the first three awards collected 
in the German cases. Let us see if this is not true. 

On August 20, 1928 (R. 51), appellee and his wife 
signed a joint receipt showing the payment to them of 
30 per cent of the fees in the Bemis Bros. Bag Co. 
case, the S. W. Bridges & Co. case, the Riegel Sack 
Co. case and the Walker, Armstrong & Co. case. At 



81 


I 
i 
i 

I 

I 

! 

I 

I 

that time certainly appellee knew that the contract of 
October 14, 1926, called for 30 per cent to him instead 
of 35 per cent. Thereafter and until the bringing of 
this suit there was never at anv time anv suggestion bv 
appellee that he was entitled to more than 30 per cen^, 
up to a certain point, in the German cases. In fact, 
on August 29, 1928, appellee wrote from Florida (R. 
273) urging some matter in his own behalf ‘Gn vieV 
of settlement basis in German claims.” In view of all 

I 

that had transpired, there is no possible escape froijn 
the fact that at the time appellant and appellee con¬ 
ferred between December 17tli and 20th, 1928, appelleje 
knew that he was entitled in the German claims only tb 
the 30 vper cent, up to a certain point, and not 35 pe|r 
cent. Therefore, appellee, at some time subsequen|t 
to August 20, 1928, conceived the scheme of suing op 

I 

the contract of April 4, 1922, and repudiating the cop- 
tract of October 14,1926, or claiming that it was for 35 
per cent instead of 30 per cent, using as a pretext foi’ 
this action the unfortunate circumstance that appellant 
had by mistake paid him 35 per cent instead of 30 pe^ 
cent in the first few awards collected in the Germaiji 
cases. I 

I 

The conference between appellant and appellee app 
parently ended with the telephone conversation of De^ 
cember 21,1928 (letter Dec. 21,1928, R. 281). Appelleb 
left for Florida two days later, and brought the suit 
on January 8, 1929. He never presented his wife to 
execute any receipt or release and never made any de^ 
mand for, or mention of 35 percent of any of the feesiiji 

i 

Qv i 
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the German cases. Nowhere does the appellee dis¬ 
pute what occurred between the parties on December 
17,1928 (R. 167), where a settlement failed because ap¬ 
pellant required the signature of appellee’s wife in ap¬ 
pellant’s presence. 

The suit was for 40 per cent in all cases based upon 
the contract of April 4, 1922, the suit alleging that the 
contract of October 14, 1926, was invalid. In this situ¬ 
ation every item and every element involved in the 
controversy between the j)nrties was brought up for 
consideration by the court, and there was no possible 
wav bv which any settlement could be arrived at 
until the matters involved had been determined ])v the 
court. 

For these reasons no interest should be allowed 
the case prior to the decree. 

The situation in this case is quite different from 
that found to have existed in the case of Consual v. 
Cumynings (222 U. S. 262). In that case ‘‘the defend¬ 
ant at first promised to make a statement, then con¬ 
tended, without substantial support, that the partner¬ 
ship was dissolved because Edmonds had transferred 
his interest'in the fees. He resisted the accountin<r, 
failed to produce books and vouchers and statements 
presumed to be kept by a surviving partner. As the 
Court of Appeals said, the delay and difficulty in 
reaching a conclusion w’ere largely due to his failure 
to keep proper books”. 

No such situation as that arose in this case. Appel¬ 
lant was very prompt in filing his answer and in set¬ 
ting up in great detail every fee that had been col- 


83 


I 

i 

! 

lected in any matter involved in the suit, the amoui^ks 
paid to appellee, etc., etc. Appellant did not, as sug- 

I 

gested by the court below, attempt to repudiate the 
contract of October 14, 1926. On the contrary appel¬ 
lee repudiated that contract or claimed that it w^s 
for 35 per cent instead of 30 per cent and brought his 
suit on the contract of April 4, 1922, alleging that he 
was entitled to 40 per cent of all the gross fees col¬ 
lected in all the cases. He thus brought into 
troversy claims which had never theretofore beOn 
made and it was impossible for appellant to settle wi& 
him prior to the determination of his contentions. THe 
interposition by appellee of contentions which haid 
never theretofore been made rendered a settlemept 
with him impossible pending the determination of t^e 
cause in the court below. It would therefore be mani- 

I 

festly unjust to oblige appellant, by reason of this 
conduct of appellee, to pay interest prior to the date 
of the decree. I 

It is the general rule that interest is not recoverable 

I 

where payment is prevented by the creditor. {Wood¬ 
ward (0 LotJirop V. Union Trust Co., 49 D. C. App. 173j; 
Thompson v. Boston S Maine Railroad, 58 N. H. 524|; 
Le Branthwait v. Halsey, 9 N. J. Law 4; Bowman p. 
Wilson (C. C.), 12 Fed. 864.) It is apparent here tha|: 
appellee prevented settlement with him by his failure 

I 

or inability to produce his wife to sign a receipt an^ 
release in appellant’s presence and by his interposii 
fion immediatelv thereafter of contentions which could 

v I 

not be sustained. I 

j 

j 

i 

i 



84 


14. Summary and Conclusion. 

Appellant associated appellee with himself as an 
assistant in 'his law office. In the first instance the 
contract of April 4, 19*22, defined the rights of the 
parties. Under that contract appellee was to receive 
compensation equal to 40 per cent of the net fees in 
return for his devoting all his time to the work and 
bearing one-half the office expense. The record shows 
to what extent he performed that agreement. What¬ 
ever may be said as to whether appellee breached that 
contract or not in a legal sense, it must be apparent 
that it became a matter of practical necessity that ap¬ 
pellant take over and handle all these cases at his own 
expense and risk. 

Under these circumstances (and leaving out of con¬ 
sideration fbr tlie moment the contract of October 14, 
1926, which dealt only with German claims) what were 
appellee’s rights under the contract of April 4, 1922, 
with respect to any fees thereafter collected? The 
court below said he was entitled to 40 per cent of the 
gross fees. ' Certainly this cannot be true, for tlien he 
would be receiving more than he would have received 
had he performed to the fullest extent the contract of 
April 4, 1922, because that contract only entitled him 
to 40 per cent of the net fees after devoting his time 
to the prosecution of the cases and bearing one-half 
of the office expense. What the court below^ did was 
to make an entirely new contract between the parties 
much more burdensome on the appellant and much 
more beneficial to the appellee than the one the par¬ 
ties had entered into. 
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But was the appellee entitled to 40 per cent of the 
amount of any fee collected after the separation after 
deducting- merely the expense involved in its prose¬ 
cution? If the fee was collected in advance or Was 
to be paid win or lose then he would be. But th^se 
cases were being handled on a purely contingent flee 
basis, the fee less expenses to he gained in case \of 
success and not only the fee hut the expenses also to 
he lost in case of failure. Was the appellant to bepr 
all the expense of prosecution and run all the risk pf 
failure and appellee to collect in case of success and 
suffer no loss in case of failure? This Avould beja 
very one-sided arrangement. Therefore, the appel¬ 
lant contends that in all such cases appellee is en¬ 
titled only to reasonable compensation, the contingent 
nature of the fees considered. In the Drving Svstenis 
case out of a fee of $5,637.03 appellee was paid the 
sum of $1,000; in the David A. Wright case out of'a 
fee of $394.18 appellee was paid $50.00. 

We come now to consider the contract of Octobpr 
14, 1926, in regard to German claims. In all the Get- 
man claims the fees were contingent upon securing 
the award and collecting the money. On October 14, 
1926, some of the awards had been secured and somp 
had not. At that time no method had been established 
bv which these awards against Germanv were to be 
paid. Appellee was insisting upon his right to 40 peir 
cent of the gross fees in all these cases notwithstand¬ 
ing they had been prosecuted wholly at the expens^ 
of appellant. The situation was delicate becausp 
clients could discharge counsel at any time becoming 


i 


I 

i 

I 


I 
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obligated only to pay quanturn meruit. In order to 
prevent litigation and a consequent possible disrup¬ 
tion of the business appellant assented to the per¬ 
centage mentioned in the agreement of October 14, 
1926. 


Appellant paid appellee or his wife the percentage 
mentioned in the contract of October 14, 1926, out of 
certain fees in the German cases as soon as collected 
and was endeavoring to settle with him for others and 
apparently would have been successful in this but for 
the inability or failure of appellee to comply with ap¬ 
pellant’s reasonable requirement that appellee’s wife 
sign a receipt in appellant’s presence. 

Thereafter appellees brought suit relying exclu¬ 
sively upon the contract of April 4,1922, and expressly 
repudiating the contract of October 14, 1926. The de¬ 
cree below was based upon the contract of October 
14, 1926, as to German claims, and not upon the con¬ 
tract of April 4, 1922, which was sued on, thus depriv¬ 
ing appellant of the right to defend upon the ground 
of partial failure of consideration, which appellant 
alleges was a substantial right denied him. 

In the cases that were prosecuted by appellant, both 
German claims and other claims, some were success¬ 
ful and some were unsuccessful. The expenses of all 
were borne by appellant. All the fees were contingent 
on success?. Appellant should be allowed credit 
against successful cases for a fair proportion of ex¬ 
penses in all cases. 


Pinallv. 




controversy, many of the questions raised in litiga- 
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tion (such as the contention that the contract of Oc¬ 
tober 14, 1926, was invalid or that it was for 35 per 
cent instead of 30 per cent or that appellees were en¬ 
titled to 40 per cent of the gross fees in all cases und^r 
the contract of April 4,1922) never having been raised 
between the parties subsequent to October 14, 1926, 
and prior to suit, making a judicial determination <j)f 
the rights of the parties necessary, and thus makiiig 
it inequitable to charge the appellant with interest 
during the period of such determination. I 

What of the equities of the case? For the approxi¬ 
mately one year appellee was in appellant’s office l^e 
has been paid the sum of $16,947.10. This sum has 
been paid him over and above all expenses and with¬ 
out his having advanced one dollar of his own monev 
except what was paid by him for a few pieces of fur¬ 
niture, and without his having run the risk of losjs 
of time or expense in connection with the prosecutio^ 
of these contingent fee cases. I 

i 

Respectfully submitted, 

EDWARD STAFFORD, | 
Attorney for Appellant. ' 
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ROBERT M. FOSTER and DOLORES FOSTEfe, 

Appellees. 


BRIEF FOR APPELLEES 

j 

~ I 

I 

CORRECTIONS IN STATEMENT OF CASE 

Material errors and omissions in appellant’s stateibent 
of the case are indicated below. The paragraph lium- 
bers correspond to those used in appellant’s staten^ent. 

2. While appellee was not admitted to the Bar of the 

District until 1925, he was a graduate of the University 
of Virginia Law School, a member of the Virginia j Bar 
(R. 115) and was thought by appellant to possess con¬ 
siderable legal ability. (R. 143.) j 

3. The following statement should be included:' 

^‘6. The method of defraying expenses ofi the 
business as provided in the original agreerhent 
(that is, each paying an equal share) was su^Dse- 
quently modified by mutual understanding as fol¬ 
lows : Williams undertook to advance the required 
expenses in the first instance. As soon as any ifees 
were received such expenses were to be- deducted 
and the remainder of the fee was to be immediate- 


I 
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ly distributed—60 per cent to Williams and 40 
per cent to Foster. This understanding as to pay¬ 
ment of expenses and distribution of fees was put 
into effect and consistently followed throughout 
the term of the contract.” (Finding by trial 
Court, R. 77, 78 and last par. R. 278.) 

4. The trial Court further found (R. 76): 

“4. Defendant and plaintiff undertook the 
general practice of law as partners under the firm 
name above mentioned. * * * During the year 
each of the parties devoted their professional ef¬ 
forts to the handling of the business secured, ex¬ 
cept that Williams devoted part of his efforts to 
business already secured. All of the business se¬ 
cured during the year by each of said parties was 
handled jointly by Williams and Foster as part¬ 
ners y although in numerous cases the powers of 
attorney w’ere by mutual consent made to ^Ashby 
Williams oj the firm of Williams & Foster.'” (R. 
143.) 

The record show's that appellee wras responsible for the 
original acquisition by the firm of the idea of securing all 
of the German claims w'hich comprise the bulk of the 
business now* in controversy. (R. 118, 119, 176.) 

“Out of about S3,900.00 in fees collected dur¬ 
ing the term of the contract about S3,500 were 
earned in cases largely handled by the plaintiff 
(appellee). (Finding of trial Court, R. 78, 189.) 

7. Appellaht^s statement in paragraph 7 is wholly 
erroneous. It presents in effect, simply the contention 
of appellant and is directly in the teeth of the findings 
of the trial Court. The appellant’s whole case is based 
upon an alleged breach of contract by appellee. He 
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predicated such breach upon the claim of appeUeejs ex¬ 
cessive use of intoxicating liquors with the consecjiuent 
neglect of his professional duties during the coiltract 
term and his incapacity and untrustworthinegs to 
handle any of the business after the term expired. | But 
he wholly failed to establish such a claim upon thej trial 
and the finding of the Court from the evidence oii this 
phase of the case was as follow^s: ! 

I 

“7. In January and February, 1923, differences 
of opinion arose between the parties. Defe4dant 
objected that plaintiff did not spend as 4^uch 
time as he should at the office, and also objected 
to certain habits of plaintiff. ! 

“I do not go into details because I find| that 
plaintiff did not breach the contract but thajt the 
parties after discussion decided for reasons suffi¬ 
ciently good to them to permit the contract to 
terminate by operation of time.” (R. 78, 190,1191.) 


8. When appellee left appellant's office he continuous¬ 
ly maintained office facilities in TVashington until 11927 
when he started practicing law in Florida. He mad0 sev¬ 
eral trips to Alabama and Florida during 1924, and jfrom 
September, 1925, until January, 1927, the record shows 
that his time was about equally divided between Florida 
and Washington (R. 123, 124, 125). He always kept ap¬ 
pellant informed of his location and of his office! and 
home telephone numbers (R. 178). He kept in jclose 
contact with appellant’s office and cooperated ii^ the 
handling of the partnership business to the full extent 
permitted by appellant (R. 117, 195). Even when out 
of Washington he kept in touch with appellant and with 
the business in which they were interested. (Def. Ej^s. 13 
and 14, R. 238.) All of the business of the partie^ had 


I 

I 

1 

I 

I 

i 
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been concluded except securing payment of the awards 
and collection of the fees by November, 1926. (R. 121, 
192.) 

9. At the time of the separation of the parties appel¬ 
lee insisted that the then pending business be divided so 

- that both appellant and appellee could assume a propor¬ 
tionate share of the work. Ho-wever, appellant, over the 
protest of appellee, insisted upon retaining possession of 
the entire files in all cases in w’hich there was a prospect 
of success and insisted upon personally retaining control 
of the handling and prosecution of these cases. (R. 116, 
142, 173, 174.) After the separation, and w’hen bad feel¬ 
ing had arisen betw^een the parties and appellee was or¬ 
dered not to come into appellant’s office, appellee again 
insisted upon a division of the work but appellant w’ould 
not agree to it. (R. 117.) Notwithstanding this fact, ap¬ 
pellee always show’ed a willingness and desire to cooper¬ 
ate in the handling of the business and did so to the full 
extent that he w'as permitted by appellant, (R. 116, 117, 
118, 120, 191, bottom of 195, 196) and the fact is, that 
appellee did a large amount of work on the firm business 
after the separation. (R. 178, 179, 115.) Appellant never 
requested any assistance in connection with the business 
that was not given by appellee. (R. bottom of 178, 179.) 
At about the time of the separation, the parties exchanged 
lists of cases which each considered to be partnership 
business and exchanged considerable correspondence con¬ 
cerning the division of fees, which resulted, according to 
appellee’s contention, in a binding agreement. (R. 195.) 
Appellant contends that there was no understanding 
reached. This proposition will be considered in detail in 
the argument. 

10. (2) This classification of unsuccessful cases in ap¬ 
pellant’s statement indicates a large number of miscel- 
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laneous cases involving a large amount of work b}! ap¬ 
pellant. The fact is, that there were only two casfes of 
moment in this class and the hulk of the work in those 
cases was done by the appellee himself and not by appel¬ 
lant. These were the so-called, “Wise Tax Matter”! and 
the Netherlands Claim. (R. 121, 188, top of 154,1114, 
178, 119.) I 

10. (3) Appellee rendered material assistance ii^ the 
Drying Systems case, (R. bottom of 186, 188, 276.) | Ap¬ 
pellee contends that there was a binding agreement jthat 
the fee in this case as well as all others, should be di¬ 
vided—60 per cent to appellant and 40 per cent tcj ap¬ 
pellee. Appellant claims there was no such agreen^ent. 

11. Appellee rendered substantial assistance iri all 

of the cases described in paragraph 10 (4), although a 
greater portion of the work on these particular cases; was 
probably done by appellant, he having retained cohtrol 
of the same and having voluntarily assumed to haindle 
them personally. (R. 120, 185, 187.) | 

13. At the time of this agreement with respect tcj the 
fees in the German claims it was understood betweeh the 
parties that appellee was to receive 40% of the fees iii all 
other unsettled case. (Finding of trial Court, R. 82.) 
Appellant denies there was such an understanding, j 

16. Appellant always insisted upon personally 'Col¬ 
lecting all fees due the firm and making distribution of 
the same. (R. 195.) When appellant informed appellee 
of the difficulty he was having in connection with the 'fees 
in Cummins & Compton and McDonald cases he went to 
appellant's office and discussed the entire situation -^ith 
him and put himself at appellant's service to assist in I any 
way possible but appellant insisted upon remaining in 
sole charge of the negotiations for the collection of t|iese 
fees (R. 122). Appellant deducted from the firm^s |fees 
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in these cases, without objection from appellee, the full 
amount he had expended in connection with the collec¬ 
tions, including fees paid to other attorneys; (R. 52, 280) 
and in addition has received from other sources 8500 as 
a fee for his services (R. 53). 

17. Appellee contends that a definite agreement as to 
the division of fees in all cases was already existing at the 
time of the execution of the contract of October 14, 1926. 
(See par. 13, supra) and that this contract only affected 
the fees in the German claims. Appellee never accepted 
the settlement offered by the appellant in his letters of 
September 10 and December 17, 1928, but only agreed to 
accept the specific sums stated in those letters on ac¬ 
count, appellant declining to make payment except upon 
the execution of a release in full by appellee. (R. 167.) 

18. The position of the parties wdth respect to the 
validity and effbct of the 1926 contract is stated correctly 
by the trial court in the findings. (R. 93.) This matter 
wfill be discussed in detail in the argument. 
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BRIEF I 

ARGUMENT I 

I 

I. 

THE PARTIES BECAME PARTNERS UN¬ 
DER THE CONTRACT OF APRIL 4, 19^2 

This was the conclusion of the Court below (R.| 84) 
after due consideration of voluminous oral and docui|ien- 
tary evidence on the point. I 

I 

A. Terms of Contract. 

It would have been difficult for the parties to l^ave 
chosen more apt language for the creation of a general 
partnership for the practice of law. The contract pro¬ 
vided that the parties should contribute their jointj ef¬ 
forts to a common enterprise for their common benefit. 

It provided that each should share in the expenses of 
the business and in the profits, as profits. What elenient 
of partnership is lacking? 

The appellant has sought to convert the relationship 
to that of employer and employee, first, by attempting 
to show an absence of a proprietary interest of the'ap¬ 
pellee and, second, by claiming the relationship of pias¬ 
ter and servant. Neither contention is well founded, 'fhe 
contract itself gives each of the parties a proprietry I in¬ 
terest in all the business that is secured by either of the 
parties during the contract term. | 

(See pars. 2 and 4 of the contract, R. 10). | 

It is claimed on behalf of the appellant that he be¬ 
came sole proprietor of the business because of his jsu- 
perior right of control in case of dispute. The contiiact 
provides (par. 3) that the method of securing and hand¬ 
ling the business should be determined by mutual agt/ee- 
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vient but in case of dispute, the appellant should have 
the controlling voice. What could have been more natu¬ 
ral than for the senior and more experienced partner to 
have demanded, and for the junior to have conceded, 
this right. Indeed, what is known as a ‘^managing part¬ 
ner’^ wdth sole control of the conduct of the business, has 
become a common factor in modern partnerships. But 
this circumstance does not alter the relationship. 

Great stress is laid on the fact that appellee agreed to 
devote his ivhole time to the business and that he was to 
receive 40% of the fees as compensation^ thus suggest¬ 
ing the master and servant relation. But it is noted that 
the appellant also agreed to devote his whole time to the 
business except that required for the business he already 
had on hand; and the compensation of the appellant was 
likewise to be a percentage of the fees earned from the 
business secured. The assertion in appellants brief (p. 
24), that appellee admits that (appellee) was sub¬ 
ject to appellant’s control” is not sustained by the record. 
That part of the record to which reference is made (R. 
173 et seq.) relates to appellant’s insistence upon his 
right to retain control of the business secured under the 
contract at the time of the separation of the parties. No- 
w’here in the record is there any intimation of the right of 
appellant to control the activities of appellee any more 
than is present in any partnership; and the contract does 
not give such right. 

In this connection it is sufficient to quote the defini¬ 
tion of a partnership as given by the Supreme Court in 
the case of Ward v. Thompson, 22 How. 330, wherein it 
is said: 


“The requirements of a partnership are that 
the parties must have joined together to carry on 
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a trade or adventure for their common beriefit, 
each contributing property or services, and pav¬ 
ing a community of interest in the profits.” | 

1 

The above definition was quoted with approvajl in 
Mehan v. Valentine, 145 U. S. 611, 618, and in Ruggles 
V. Buckley, (1928, CCA 8th Cir.), 23 F. (2d) 230. 

B. Construction of Contract by the Parties, 

In the case of Chicago v. Sheldon, 9 Wall. 50, thej Su¬ 
preme Court said in the course of its opinion: 

“In cases where the language used by the pfart- 
ies to the contract is indefinite or ambiguous and, 
hence, of doubtful construction, the practical in¬ 
terpretation of the parties themselves is entitled to 
great, if not controlling influence. The interest of 
each generally leads him to a construction most 
favorable to himself, and when the difference! has 
become serious and beyond amicable adjustnqent, 
it can be settled only by the arbitrament of j the 
law. But in an executory contract, and wher^ its 
execution necessarily involves a practical Con¬ 
struction, if the minds of the parties concur, there 
can be no great danger by adoption of it by I the 
court as the true one.” (Italics ours.) ^ 


The above statement was quoted by this Court in 6on- 
saul V. Cummings, 24 App. D. C. 36, 43. The language 
w’as used by the Court in holding that the agreement lun- 
der consideration, which was one between two attorneys 
for the prosecution of certain Government claims, qon- 
stituted a limited partnership as to those claims. 

It is beyond dispute that both of the parties treated 
this arrangement as a partnership and so regarded it 
throughout the entire term and for years thereafter. T|iey 


I 

i 
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handled all business secured as partners (Finding of 
Court, R. 76, par. 4) and there is no evidence that the 
parties ever considered the contract as one of employ¬ 
ment. Such a proposition was never mentioned until the 
appellant filed his answer to appellee’s bill in this suit. 
(R. 196, 142.) The parties, throughout their correspond¬ 
ence consistently referred to their association as a part¬ 
nership even to within a few weeks prior to the time of 
filing this suit: (Letter from Appellant to Appellee, R. 
274.) 

The lease of the office occupied by the partners was in 
appellant’s name prior to the beginning of the term and 
there was no occasion for this to be changed. Appellant 
attaches great significance to the fact that he kept the 
firm’s books of account and personally attended to the 
financial end of the partnership business. It is not seen 
how these circumstances could affect the legal relation¬ 
ship of the parties. 

It was held in the case of Dingman v. Henry, 51 App. 
D. C. 339, that an undertaking by two attorneys to ren¬ 
der certain professional services constituted such attor¬ 
neys partners with respect to those cases in which their 
services were rendered. The Court, speaking through 
Mr. Justice Robb, said, p. 340: 

‘‘We agree with the trial Court that the rela¬ 
tionship of the original plaintiffs amounted to a 
special partnership, since they were engaged in a 
common enterprise for mutual benefit,” citing 
Consaul v. Cummings, 222 U. S. 262. 

The Court was clearly right in holding that the parties 
became partners under the contract. 
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I 


II. 

THE CONTRACT OF APRIL 4, 1922, WAS 
NOT BREACHED BY APPELLEE | 

A. Appellants Contentions, ! 

Appellant’s whole case is woven around an insistent 
claim of breach of contract by appellee. This claiiia is 
predicated upon appellee’s alleged excessive use of; in¬ 
toxicating liquors. It is claimed that this resulted ini ap¬ 
pellee’s neglect of his professional duties during the pen- 
tract term; and that for the same reason appellant was 
justified in excluding appellee from full participation in 
the handling of the partnership business after their sepa¬ 
ration. It is urged that for this reason appellant was 
afraid to trust appellee with the handling of business and 
that appellee thus became deprived of the right to his 

full share of the fruits of the enterprise. I 

1 

i 

B. The Evidence, 

1. Appellants Evidence, \ 

The burden of appellant’s complaint is set forth in | his 
owm language as a witness as follows (R. 140): i 

u * * * particular instances I had in mind 'iJpas, 
first, getting at the office late, and the other was 
his absence from the office on account of drink- 
mg * * * I 

i 

I 

Then, in justification of his assumption of the exclu¬ 
sive handling of the business at the time of separatibn, 
appellant testified (R. 173): j 

I 

a ♦ ♦ * ^i^ness did retain control of the cases, ^nd 
that according to witness’ experience with pl^- 


! 


I 

i 
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tiff, witness felt that plaintiff could not be trusted 
to handle anything independently * * ♦ 

And it is argued in appellant’s brief (p. 6): 

‘^As a' result of this situation, appellant could 
not trust him (appellee) with the handling of any 
matter in the oifice or rely upon him to render 
any niaterial or effective cooperation in the hand¬ 
ling of any such matters.” 

On page 43 of appellant’s brief, it is argued: 

^‘Moreover, appellee had no settled office, and 
in addition to this, and of greater importance, is 
the fact that appellant, by reason of his experi¬ 
ence with, and his knowledge of, the appellee, 
could not trust him to give proper attention to 
any of these cases. Appellee was strongly ad¬ 
dicted to the use of intoxocating liquors, and its 
use was so frequent as to make it obviously un¬ 
reasonable to assume that he would perform that 
character of duty which was owing to the clients 
as well as to appellant. Therefore, appellant had 
no choice except to retain the cases in order that 
they might be properly handled” (Italics sup¬ 
plied.) 

On the basis of testimony and arguments of this char¬ 
acter, appellant claims a breach of contract by appellee— 
presumably on the legal ground of non-performance, both 
before and after their separation. 

2. Evidence of Appellee, 

In response to voluminous evidence presented by ap¬ 
pellant in an effort to prove a breach or non-performance 
by appellee on account of his intemperate habits, appel¬ 
lee testified in part as follows (R. 190): 




13 


'1 will state that I never drank in such a iway 
or at such times as to interfere in the sligl^test 
way with the handling of any professional busi¬ 
ness/' 

I 

If appellant really had a serious grievance against], ap¬ 
pellee on this account, is it not strange that in all of^ the 
extended correspondence between the parties which | was 
had in an effort to readjust their relations, there islnot 
the slightest intimation of such an objection on the part 
of the appellant? And in their correspondence during 
the subsequent years the matter is never mentioned. 
Never before the filing of defendant*s answer to the.hill 
filed in this suit did appellant ever intimate that appellee 
had breached his contract on this account. (R. 176.) Ap¬ 
pellant’s only explanation of his silence on the subject is 
that: '^All my letters were very polite to Mr. Foster,” 
(R. 141) and that: whole policy was to avoid liti¬ 

gation. I didn*t want to come to a breach with him.'' 
(R. 158.) I 

But during all of this time the parties were negotiat¬ 
ing in writing about a matter of vital interest to them 
both and it is obvious to a reasonable man that if apif>el- 
lant really entertained any such opinions or objection^ as 
he now proclaims, they would have been interposed: in 
the writings through which the parties were then assert¬ 
ing their respective positions and demands. But nojfc a 
word of reference was made to appellee’s intemperaiice, 
untrustworthiness or non-performance of the contract. 
What a forcible inference is there to be drawn from tfiis 
circumstance! I 

Appellant’s assertions of appellee’s unreliability | is 
again refuted by his own testimony, wherein, on cro^- 
examination, he makes the following significant adifiis- 
sion (R. 179): i 
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“Q. Can you (appellant) think of any confer¬ 
ence or hearing or trial that ever came up during 
our association that I (appellee) was not there at 
the time I was requested to be there—a single 
case’'? 

(by appellant) A particular instance, no.” 

Again the record shows conclusively that the appellee 
was in no way incapacitated by his habits to give 
intelligent and effective attention to his profes¬ 
sional affairs. Shortly following the separation of the 
parties, appellee efficiently and successfully handled im¬ 
portant legal matters of his own and was even called upon 
by appellant to assist in the handling of some of his im¬ 
portant personal cases, (R. 191) which were concluded 
successfully. (Exs. 10, 11 and 12, R. 236, 237.) 

As pointed out by appellee in his testimony, (R. 196) 
it is clear from the consistent conduct of the parties, and 
the documentary evidence in the record, that this com¬ 
plaint of the appellant w’as never sincere or justified, was 
never mentioned hejore the filing of his answer in this 
suit, and was conceived and interposed by appellant pure^ 
ly as a theory upon which he sought to defeat the just 
claims of appellee. 

C. Findings of Court. 

WTiatever may be said of the weight and credibility of 
the testimony' on this point, the matter is now concluded 
by the finding of the Court below when, upon considera¬ 
tion of all the testimony and the very arguments which 
are here urged, the Court found on this point as follows 
(R. 78): 


do not go into details because I find that 
plaintiff did not breach the contract but that the 


I 


! 

i 

15 . I 

i 

I 

parties after discussion decided for reasons Suffi¬ 
ciently good to them to permit the contract to 
terminate by operation of time.” (Italics ours.) 

i 

The only breach asserted by the appellant was that 
based upon the results of appellee’s alleged excessiv^ use 
of intoxicating liquors and this contention was resolved 
against appellant upon the evidence presented. |The 
Court below simply did not believe the preposterous!and 
unreasonable claims made by appellant upon the trial 
and he wholly jailed to establish this defense. | 

That there were contradictory inferences, presumptions 
and direct testimony on the question, cannot be denied. 
Accordingly, under well settled authority, the appellant 
is precluded by the finding of the Court below from Urg¬ 
ing such defense on this appeal. (See McLarren v. ]lfc- 
Larren, 45 App. D. C. 237; Burroughs v. Same, 55 App. 
D. C. 269; Butte & Superior Co. v. Clark-Montanna Co., 
249 U. S. 12.) I 


III. 


EVEN IF THE CONTRACT OF APRIL 4, 1922 , 
HAD BEEN BREACHED, SUCH BREACH 
WAS WAIVED BY APPELLANT 

i 

This proposition is also conclusively settled by the 
Court below in its finding to the effect that the parties 
permitted the ^^contract to terminate by operation | of 
time.” I 

There was some contradictory evidence on this point. 
Appellant testified that he orally asserted a breach (R. 
138, 141) but this was positively denied by appellee (|R. 
196) and appellant’s counsel admitted in the trial thkt: 
“ * * * before this thing reached an acute stage it 
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so near the end that it was allowed, so far as the evidence 
is concerned, to go on until this thing had expired * * ♦ 

The undisputed fact is that the question of the termi¬ 
nation of the contract was discussed between the parties 
and considerable correspondence was exchanged on the 
subject. We have noted the failure of appellant to raise 
any of his present objections in any of this correspond¬ 
ence and the reasonable inferences to be drawn from this 
silence. Perhaps the most persuasive proof on the point 
is found in the letter from the appellant to the appellee 
three days after the end of the contract term, wherein 
the appellant stated: 

“I think in the interest of definiteness the jact 
that our partnership agreement expired on April 
4, 1923, should be noticed.’’ (Italics ours.) 

Certainly this statement of appellant is entirely irre¬ 
concilable w'ith the notion that he understood there was 
a breach or that he intended to assert a breach. So also, 
the subsequent correspondence of the parties assumes 
that it was their understanding that the contract had ex¬ 
pired by its own terms rather than as the result of a 
breach or the election of the appellant to assert a breach 
if he had believed a breach had occurred. 

Moreover, as wiU be later shown, the subsequent trans¬ 
actions between the parties were such as to constitute a 
waiver by appellant of any right which he may have had 
to assert a breach of the 1922 contract. The principles 
of waiver and estoppel will be discussed later in connec¬ 
tion with these subsequent transactions and w^e will not 
now show the application of these principles to the 1922 
contract, except to point out that appellant, by his long 
acquiescence in any breach which he now claims, and 
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certainly by the decision of the parties to let the codtract 
expire by its own terms, is now estopped to assert I such 
claim. I 

Certainly, the finding of the Court below that the (part¬ 
ies decided to permit the contract to terminate by opera¬ 
tion of time conclusively established the fact, so f^r as 
this appeal is concerned, that the appellant did licit as¬ 
sert a breach, nor elect to rescind on that account. I Un¬ 
der the circumstances, the viotives of the parties T^hich 
prompted them to seek a change in their relations (dis¬ 
cussed in appellant’s brief, p. 32) become immaterial and 
will be ignored. | 

IV. 

I 

i 

FOLLOWING THE TERMINATION OF tHE 
1922 CONTRACT AN AGREEMENT WAS 
REACHED UNDER WHICH THE FEES IN 
ALL PENDING CASES WERE TO BE DI¬ 
VIDED, IN GROSS, ON THE BASIS OF 60% 
TO APPELLANT AND 40% TO APPELLEE 

The execution, validity and effect of the contract of 
October 14, 1926, covering distribution of fees in thej Ger¬ 
man claims, will be ignored for the present and consider¬ 
ation w’ill be given to the rights of the parties as fixed 
by their conduct and negotiations at about the tiihe of 
the termination of the 1922 contract and to their sjubse- 
quent transactions. 

j 

A. Position of Parties at Time of Separation. 

It has been shown above that after extended discussion 
and exchange of correspondence, the parties decided to let 
the 1922 contract expire by operation of time. Thi$ con¬ 
tract expired by its own terms on April 4, 1923. At that 
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time there was on hand a considerable amount of pending 
business which had been secured during the year in which 
large amounts in contingent fees were involved. The 
major business then on hand included: (1). Tax cases, 
including the so-called, ^‘Wise Tax Matter,’^ in which 
very large fees w’ere involved; (2). The Netherlands 
Claim; (3). The German Claims; and (4). The Drying 
Systems Case. ■ (See statement of case in appellant’s 
brief, pp. 9, 10, 11 and appellees’ statement of errors and 
omissions, par. 10(2), p. . infra.) 

At the time of the expiration of the contract each of 
the parties had a vested interest in all of this business 
by virtue of the 1922 contract (par. 2 and 4, R. 10) and 
by virtue of their joint efforts in securing and handling 
this business up to that time. Appellee’s interest in the 
business at that time is admitted on account of his as¬ 
sistance in handling (appellant’s brief, p. 42) and in se¬ 
curing the business, (appellant’s brief, p. 58). 

When the parties had determined that they would not 
continue their relationship as partners after the term 
expired, they began negotiations concerning the disposi¬ 
tion of the partnership business then on hand. Appel¬ 
lant “expressed the hope that appellee would remain in 
the same office but the expenses were greater than ap¬ 
pellee could afford.” (Finding of Court, R. 78, par. 8; 
Ex. 1, R. 199;'Ex. 2, R. 200, 201.) There were no cash 
fees then in sight (R. 189) and due to the financial con¬ 
dition of the appellant he could not afford to make ad¬ 
vances to appellee for his office expenses as he had done 
theretofore for the partnership. (Ex. 3, last par. R. 203.) 
Appellee felt that he could not afford even a fair portion 
of the expenses of such an elaborate establishment as the 
parties then occupied and that he was bound to secure 
less expensive quarters. (Ex. 4, R. 203.) 
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The appellant’s contention that all of this correspond¬ 
ence was solely for the purpose of getting appellee |out 
of his office because he would not voluntarily withdraw 
is, of course, ridiculous. The substance of the corre¬ 
spondence completely precludes any such inference. It 
was appellant himself who first proposed that appejilee 
remain in the office for a month after the term expired, 
offering to advance the expenses for that month ind 
charge them to partnership account. (R. 199.) ; 

I 

B. Exchange of Correspondence. | 

By April 11, 1923, it had become apparent that the 
parties would not remain in the same office and that e^ch 
would thereafter be expected to make his own arrange¬ 
ments for office facilities. This is admitted in appellant’s 
brief (p. 43). Thereupon the parties entered into nego¬ 
tiations for the avowed purpose of reaching a definite 
understanding as to their respective interests and duties 
with respect to the pending partnership business. Thbse 
negotiations were conducted, in part, orally. But in pr- 
der that there could be no misunderstanding as to {he 
position of the parties, their reciprocal claims and under¬ 
standings were reduced to writing in the form of letters 
and memoranda, although they w’ere yet occupying {he 
same suite of offices. This correspondence is most ijn- 
portant and was made a part of the findings of the Coprt 
below by reference. (R. 79, pars. 9 and 10.) 

A rather complete picture of the entire situation | is 
given in this exchange of correspondence which appears 
as Plaintiff’s Exhibits Numbers 1 to 11V 2 (R- 199 to 226). 
This correspondence will not be quoted in detail sincej it 
appears in full in the record, but it has such a vital bear¬ 
ing on the issues involved and so clearly shows the real 
intent of the parties that it deserves the most careful 

I 
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scrutiny of the Court. In fact, it is believed that the 
documentary evidence consisting of Plaintiff’s Exhibits 1 
to IIV 2 will, in itself, fully establish every contention of 
fact advanced by appellee. 

In support of the specific point now under discussion 
it is desired to call to the especial attention of the Court 
a few of the' most significant statements appearing in 
this correspondence, as follows: 

On April 7, 1923, the following letter was addressed by 
appellant to appellee (R. 199): 


April 7, 1923. 

'‘Mr. Robert M. Foster, 

601 Southern Bldg., 

Washington, D. C. 

Dear Mr. Foster: 

I think in the interests of definiteness the fact 
that our partnership agreement expired on April 
4 , 1923, should be noticed. In an effort to defi¬ 
nitely establish our relationship I suggest the fol¬ 
lowing things: 

(a) That for the present the partnership name 
continue, but that each be independent in respect 
of any new matters. 

(b) That for the sake of convenience, the over¬ 
head until the first of May be charged to the part¬ 
nership account. 

(c) That the partnership business be handled 
together as heretofore, and that if you remain in 
the suite, as I hope you will, that after the first of 
May a definite portion of the overhead to be as¬ 
sumed by each be agreed upon. 

Yours very sincerely, 

' (Signed) ASHBY WILLIAMS.” 

(Italics ours.) 

On April 11, 1923, appellant directed another letter to 


appellee (in response to a letter from appellee) in which 
the following statement appears (R. 206): ! 

i 

“As respects what should be considered as part- 
nership business, I should say that partnership 
business includes those matters in which a (Con¬ 
tract was made by the partnership during its\ ex¬ 
istence. In order that 7io doubt may exist to 
xohat these matters are, I am having prepared a 
list of them. It may be true that matters received 
by either may be traced to personal relationships 
established during the continuance of the part¬ 
nership, but to say that any business received af¬ 
ter the termination of the partnership is th^ re¬ 
sult of such personal relationships would be| ex¬ 
tremely unusual. | 

“I should say, therefore, that where eitherjone 
of us has been employed in any matter after! the 
4th of April, 1923, that such business become^ in¬ 
dividual business. In view, however, of the |fact 
that you have made an investigation of the ques¬ 
tion of state contractor’s taxes, it has always peen 
my intention to ask you to assist me in any ^uch 
matters that I might receive.” (Italics ours.)| 

I 

Thereafter, pursuant to the last quoted letters, appel¬ 
lant had prepared a list of the cases which appellant pro¬ 
posed to include in partnership business. (R. 107, E^c. 8, 
R. 207.) This list includes every case involved in\this 
suit. (R. 107.) In response to the list submitted by ap¬ 
pellant, appellee prepared and delivered to appellant a 
corrected list (Ex. 10, R. 214) containing the cases w’fiich 
appellee contended should be considered partnership 
business. (R. 107.) This list also contains every matter 
involved in the present controversy. ; 

At about the same time appellee submitted this list to 
appellant, he wrote and delivered to appellant (R. 107) 
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a memorandum dated April 28, 1923, (Ex. 9, R. 211) in 
which the corrections made in the list were discussed, and 
this memorandum concluded wdth the following most 
significant language (R. 213): 

‘‘I have stated the fee arrangement in those 
cases where I had sufficient knowledge. I will 
thank you to supply the discrepancies in this re¬ 
spect which appear in the list. 

“It is 'my understanding that all of the forego¬ 
ing matters will be handled jointly by us and 
that the gross jee earned under the contract with 
the firm unll be divided sixty per cent to you and 
forty per cent to me, provided, however, that out 
of the first fees earned in any of the foregoing 
matters, you are to be reimbursed for expenses 
which Imve been made on the firm account which, 
by agreement, extends from April 4, 1922, to May 
1, 1923. 

Please confirm my understanding of the fore¬ 
going matters or state your exceptions to same, if 
any exist” (Italics ours.) 

Appellant admitted that he had received this import¬ 
ant memorandum but did not recall that he had made 
an answer to it (R. 107) and no answ’er was offered in 
evidence. 

The parties separated on May 1, 1923. Some five 
weeks after their separation, appellee directed a letter to 
appellant, dated June 9, 1923, in which it was stated (Ex. 
11, R. 225, 226): 

‘T think it a good idea for purposes of record 
and to avoid any future misunderstanding, that 
w’e agree definitely and as accurately as possible 
upon the status of the account between us which 
arose out of our partnership operation which 
ceased on April 4th last.^’ 
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After a short discussion of the status of the outstand¬ 
ing money account between the parties, the memoran¬ 
dum continued (R. 226): i 

“Of the expenditures made as above indicated 
$708.32 were disbursed from your private fijmds 
in the nature of an advancement to the firm while 

j 

$20 was so advanced by me. This shows aj net 
balance due you from the firm of $708.32, and to 
me $20, which, according to our understanding, 
is to be received out of the first fees received on 
firm business before any division of the same. 
After each of us are thus reimbursed for advances 
made on firm account any fees received on firm 
account are to he divided 60% to you and Jfiff) to 
me: Provided, however, that out of the first j)or- 
tion of any fees to which I am entitled to receive 
as aforesaid, you are to receive the $300.00 ad¬ 
vanced to me for my personal use. i 

“The foregoing presents as 'accurate a state¬ 
ment of the status of our finances as I am able to 
give from the information which I now have hnd 
I will thank you to examine the same very care¬ 
fully in connection with your own computalfion 
of the account. If the statement herein accords 
with the status of the matter as concluded] by 
yourself please confirm the same to me or if there 
is any discrepancies or inconsistencies disclosed, I 
will thank you to indicate wherein your conclu- 
sions differ from the statement above given. 

Cordially yours, 

(Signed) ROBT. M. FOSTER.” 
(Italics ours.) ! 

I 

I 

In response to the above letter and on the same date 
appellant directed a letter to appellee in which he staied 
as follows (Ex. 11%, R. 226): 


I 
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“I think it ivas generally understood that what 
was advanced by me upon office expenses, etc.,, 
would be paid out of the first fees coming into the 
partnership. I do not recall, however, that I have 
at any 'time agreed that the amount of S300 
loaned you for your personal account should wait 
upon such fees. In fact, the money thus loaned 
was merely a cash loan and due when made. 

Yours very sincerely, 

ASHBY WILLIAMS.” 

This is the last discussion, as disclosed bv the record, 
either oral or ivritten, bearing on the division of fees, 
2 i7itil August of 1926. The legal significance of this cor¬ 
respondence and the conduct of the parties could not fail 
to impress the Court. 

C. Findings of Lower Court. 

On the evidence relating to the exchange of correspond¬ 
ence and conduct of the parties following the expiration 
of the contract the Court below found (R. 7S, 79): 

‘‘8. At the time of the termination of the contract the 
parties did not reach a definite understanding with re¬ 
spect to the future handling of the cases which had not 
been disposed of. 

“9. In their efforts to definitely adjust their affairs 
the parties engaged in considerable correspondence short¬ 
ly after termination of their contract. The following let¬ 
ters are important and are made part hereof by reference: 

“Plaintiff's exhibit 1—April 7, 1923—Williams to Foster. 

(R. 199) 

2— April 9, 1923—Foster to Williams. 

(R. 200) 

3— April 9, 1923—Williams to Foster. 

(R. 202) 
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I 

i 


4— April 9, 1923—Foster to Willikms. 

(R. 203) ! 

5— April 11, 1923—Williams to Foster. 

(R. 205) I 

9—April 28, 1923—Foster to Williams. 

(R. 211) I 

11—June 9, 1923—Foster to Williams. 
(R. 225) 

11V>—June 9,1923—Williams to Foster. 
’(R. 226) I 


“10. From these letters and the oral testimony 
/ fuid that plaintiff understood that he was to re¬ 
ceive 407<^ of the gross fees in all remaining cases; 
and that defendant did not understand that a (defi¬ 
nite arrangement had been reached on the Sub¬ 
ject.” ' 1 

I 

D. Legal Principles Applicable. 

The legal consequences of the facts above set fci|rth, 
together with the findings of the Court may be stated as 
follows: (1). The contract of April 4, 1922, provicling 
for a division of net fees on the 60-40 basis was merged 
in and modified by an agreement for a division of i the 
gross fees on the 60-40 basis; and (2) Appellant is| es¬ 
topped to deny that the agreement provided for a divi¬ 
sion on that basis. ! 


1. Merger of Previous Contract. \ 

At the time the communications of April 28, (R. 2^1), 
and June 9, 1923, (R. 225, 226) were written both parties 
knew that they would, after June 1, maintain separate 
offices, each at his own expense, neither having any I in¬ 
terest in, or control over, the office expenditures of |the 
other. The parties were also aware of the fact at t^at 
time the appellant did not intend to divide work as pro- 
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posed by appellee but intended to keep the files in his 
oflSice and remain in personal control of the handling and 
prosecution of ail cases in which there was then any pros¬ 
pect of recovery. Knowledge of these facts is admitted 
—in fact— capitalized y in appellant’s brief (page 43). 

It was certainly a natural and proper thing, under the 
circumstances, for appellee to have it understood that he 
w’as not to share any of the office or overhead expenses 
0 / appellant. He had his own office and facilities to pro¬ 
vide. And, in view of appellant’s insistence upon retain¬ 
ing control of the business, it was just as natural that 
appellee should have an agreement which would prevent 

I 

appellant from' appropriating the business as his own so 
as to deprive him of his full share in the profits. The 
parties had agreed to continue their joint efforts in the 
prosecution of the business. 

What then could have been more natural or more equi¬ 
table than for the parties to have an understanding that 
after their separation each would assume his own office 
and overhead expenses in such a way as he saw fit, that 
each should contribute his services to the business on 
hand as occasion arose and that they should share in the 
profits in gross on the 60-40 basis. At any rate this was 
the exact agreement that was made. This is the agree¬ 
ment as embodied in the correspondence between the 
parties. Due to the changed circumstances of the parties 
it was necessary for the 1922 agreement to be modified 
with respect to the sharing of expenses since each party 
thereafter assumed independently the expenses of the 
conduct of his own business. It is of no moment that ap¬ 
pellant by his insistence on retention of the files and on 
conducting the correspondence in the cases from his own 
office, would be put to an additional burden in the way 
of overhead. This, he voluntarily assumed. 
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At any rate, the agreement was so made and, covering 
as it did, the entire partnership business, was intend^ to, 
and did, replace and modify the 1922 contract. |This 
proposition is too clear to require citation of authoijities. 

2. Equitable Estoppel, j 

Appellant assumed the position upon the trial thit he 
is not bound by the terms of the contract as set forth in 
appellee’s letters and memorandum to him for the reason 
that he did not affirmatively consent to the agreement 
but merely remained silent upon receipt of appellee’s 
statement of his understanding of the terms. (R. bottom 
of 143, 144, 145). It is submitted that the establibhed 
facts bring this transaction squarely within the well! rec¬ 
ognized equitable doctrine of ^‘Estoppel by Silence.” This 
rule is satisfactorily stated in 21 C. J. 1061, as foUoWjS: 


‘Estoppel by silence’ arises where a person 
who by force of circumstances is under a dut^y to 
another to speak refrains from doing so and there¬ 
by leads the other to believe in the existence \oj a 
state of facts in reliance upon which he acts to 
his prejudice'' (Italics supplied.) i 

‘Tn Campbell v. Lynch, 106 S. E. 869, 881W.. 
Va. 209, it was held that to effect an estoppel by 


silence, it must appear that the person to be es¬ 
topped has full knowledge of all the facts an4 his 
rights, and intended to mislead, or at least wds 
willing that the other party would be misled, by 
his attitude," (Italics ours.) 1 


“In J, H, Gerlach Co, v. Noyes, 147 N. E.j24, 
251 Mass. 558, 45 A. L. R. 961, it was held tjhat 
mere passivity or silent standing by, in hearing 
of declaration of fact, will not work estoppej to 
deny such fact, unless the hearer had a duty to 
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speak and reasonable grounds to anticipate that 
declarant will be lulled into security or change 
his position by faith in existence of declared fact, 
which hearer knows concerns his interest and is 
untrue” (Italics ours.) 

‘'In Blanck v. Pioneer Mining Co., 159 P. 1077, 
93 Wash.'26, it was held that mere silence without 
positive acts, to effect an estoppel, must have 
been intended to mislead, and must have actually 
misled; the party keeping silent must have known 
or had reasonable grounds for believing that the 
other would rely and act on his silence.” (Italics 
ours.) 

In the case of Mason v. Dulaney, 124 A. 390, 144 ]\Id. 
108, it was held that “Estoppel by Silence” arises where 
a person under a duty to another to speak remains silent 
and thereby leads the latter to believe in the existence 
of a state of facts which are untrue, in reliance upon 
which he acts to his prejudice. 

The elements' necessary to create such an estoppel may 
be stated as follows: (1) Silence; (2) a duty to speak; 
(3) the estoppel asserter must have been misled by the 
silence; (4) must have been led, in reliance upon the 
silence, to act to his prejudice. 

Are these elements present here? 

It is upon appellant’s silence that he rests his claim 
that he is not bound bv the terms of the contract as 
stated in appellee’s communications. It appears that he 
never answered the first memorandum and made no com¬ 
ment about appellee’s statement of his understanding in 
the second (R. 107). Nowhere in the record is it claimed 
(R. 144) that appellant objected to those terms or stated 
that he would not agree or that his understanding was 
different from appellee’s. (R. 195). 


I 

i 


i 

i 



(a) Appellant Under Duty to Speak. j 

It cannot be denied that under the circumstances ap¬ 
pellant was under a clear duty to speak. The ji^arties 
were negotiating about a most important matter in ivhich 
they were mutually interested. Appellant knew th^t the 
only way appellee could know appellant’s understaiiding 
of the matter was from the words and actions of i^ppel- 
lant himself. It was a fact concerning w’hich api)ellee 
must necessarily rely upon the representations of Appel¬ 
lant. I 

The case of Detroit Etc. Co. v. Detroit Etc. Co.j 6 F. 
(2d) 845, (U.S.C.C.A.Mich.) reversing 290 Fed. 54o, is 
appropriate. In that case the parties were negotiating 
for a new contract covering the same subject-mattjer of 
a previously existing contract which the defendant was 
not performing. Plaintiff knew that the defendant as¬ 
sumed that when the new contract was made plajintiff 
regarded the old contract at an end. It was there i held 
that the plaintiff was estopped to assert any rights pnder 
the old contract and had no daim against the defen(dant 
for the non-performance of it, although plaintiff had not 
affirmatively agreed that the old contract w'as to bb in¬ 
operative, nor specifically waived his rights under itJ The 
Court said (page 853): 1 

i 

I 

'‘Estoppel may arise, not only from affirmative 
representation but from silence, if there wias a 
fairly clear duty to speak and if the other! ele¬ 
ments of estoppel exist.” I 

and the Court stated that the duty to speak existed,! if a 
man “was legally or in good conscience, bound to sp^ak.” 

It would be difficult to imagine a situation where a 
man was more bound in good conscience to speak than 
was appellant in the instant case. | 
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(b) Appellee Misled by Silence of Appellant. 

The record conclusively shows that Appellee placed 
full reliance upon the existence of the contract as he had 
stated it in his communications to appellant. (R. 195.) 
The finding of the Court on this point was 

“From these letters and the oral testimony I find 
that the' plaintiff understood that he was to re¬ 
ceive 40% of the gross fees in all remaining 
cases.” (R. 79, par. 10.) 

It cannot, therefore, be disputed that appellee was mis¬ 
led by appellant’s silence, if, indeed, the appellant did 
have a secret intention not to conform to the contract as 
expressed by appellee. 

(c) In Reliance Upon Appellant's Silence, Appellee 

Acted to His Prejudice. 

It generally appears, where estoppel of this kind is in¬ 
voked, that th6 estoppel asserter has taken some affirma¬ 
tive action in reliance upon the silence of the other party. 
This, however; is not necessary. There is a line of cases 
wherein the “action” required by the rule is found in the 
party’s decision to take no action. This non-action is 
held to satisfy the requirement that the party must have 
changed his position, or acted, to his prejudice. More¬ 
over, it is held to be no defense to a claim of estoppel in 
cases of this kind that it can now be seen, by looking 
backward, that there was no action which the party 
could have taken to better his position had he known the 
truth. The gist of these cases is that one party through 
the deceptive silence of the other, has been robbed of 
his right of election to act or not act according to the 
dictates of his own judgment. 
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(d) Appellee “Lulled Into Security” i 

This doctrine is explained in Ewart on Estopi)el (p. 
133, et. seq.) in connection 'with a discussion of th0 prin¬ 
ciples involved in estoppel by ^^luUing to rest.” Tike fol¬ 
lowing is quoted from the text: | 

j 

I 

I 

I 

^Lulled into Security' —It is frequently said 
that a misrepresentation must have been [acted 
upon’ in order that it may produce estoppel, i That 
is not quite accurate; for if the misrepresentation 
arrested action, it would have the same effect. A 
change of position — relative position — is the 
requisite. It is not necessary that a party should 
act afl5rmatively upon a declaration to claim an 
estoppel. If he has not acted in reliance upt^n it, 
but has the means in his power to retrieve his 
position, and, relying upon the statement arid in 
consequence of it, he refrains from using these 
means, his claim will be upheld. (Citing cafees). 
There are many cases of estoppel in which a'per¬ 
son has been ^lulled into security’ and has ^r4sted 
satisfied’—cases in which he has not parted With 
money or property on the faith of the representa¬ 
tion, but in which he has lost some chance o| re¬ 
covering it.” (Italics supplied.) | 

The above quoted text was quoted with approval by 
the Circuit Court of the Sixth Circuit in its opinioh in 
the case of Lamhorn v. Wm. M. Hardie Co., IF (i2d) 
679, wherein an exhaustive discussion of the principle is 
undertaken. I 

That was a case wherein it appeared that a seller; of 
sugar had declared a shipment on the steamer Washing¬ 
ton. Under circumstances which the seller thought, ^i^d 
had reasonable grounds to think, would be satisfactory 
to the buyer, the seller made a redeclaration on the 
steamer Chifuku. The buyer, upon receipt of notice | of 
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the redeclaration, remained silent and when the goods 
were ready "for delivery pursuant to the redeclaration, 
he refused acceptance. The seller brought suit for breach 
of the contract. The buyer pleaded non-performance by 
reason of the failure of the seller to ship pursuant to the 
original declaration, claiming that he was not bound by 
his silence to accept under the redeclaration. But it was 
held that the buyer was liable under the doctrine of 
'‘Estoppel by Silence.” 

It was argued in that case that the seller was not preju¬ 
diced bv the silence of the buver for the reason that had 

V w 

the buyer objected the seller could not have shipped on 
the Washington, having already declared a shipment to 
another buyer on the Washington at the time it redc- 
clared to the defendant. In reply to this argument the 
Court said: 

“In a great many cases it is exceedingly diffi¬ 
cult to ascertain whether, had the truth been 
known, the action of the person deceived would 
have been altered. In such cases, this at least 
may be said: that the position of the estoppel 
asserter was necessarily affected to the extent 
that he was deprived of his right of consideration. 
This itself, in a doubtful instance, may be thought 
to be sufficient change of position within the rule. 
In one case. Turner, L. J. said {Traill v. Baring^ 
33 L. J. Ch. 521): 'Had this representation of 
what had occurred and the change of intention on 
the part of the defendants been communicated to 
the plaintiffs, it is impossible to say what course 
the plaintiffs would have pursued—whether they 
would, or would not, have accepted the policy. 
They might have done so; but it is equally clear, 
they might not; and we cannot say whether they 
would or would not; but it was to them the com¬ 
munication should have been made, in order that 






t 


they might exercise their option upon the \ sub¬ 
ject” (Italics supplied.) 

1 

Pursuing the same reason in the case before it* the 
Court continued: | 

I 

] 

“For a jury to decide now what the plaijitiffs 
would have done if the problem had been dffier- 
ent is plainly to speculate on a probability;! and 
rights may not ordinarily stand or fall on si|ch a 
speculative basis.^’ j 

i 

And again: I 

“If then they had been asked what they vlould 
have done if the defendant had not acquiesce4 but 
had protested and indicated a controversy,! the 
only possible answ'er would have been, do 
not know.’ Indeed, such a question would have 
been objected to by the defendant and the Cfourt 

would have ruled it out.” I 

i 

The Court also discussed the case of Bank v. Moigan, 
117 U. S. 96, as follows: | 

I 

“The bank depositor, who had not with suffici¬ 
ent diligence objected to false charges made 
against him by a dishonest employee, was thereby 
estopped to question the charges, and it was |con- 
sidered not to be a material fact that the | em¬ 
ployee had no property out of which the bank 
could have collected the defalcation if it had been 
promptly advised.” I 

! 

It is submitted that the facts in the instant case Bring 
it squarely within the principle discussed. Here, ^ in 
the cases cited, if appellee had been asked what he would 
have done if appellant had objected and stated thait he 
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had a different understanding of the agreement, the ap¬ 
pellee could only say, “I do not know.” The controlling 
fact is that he was induced by appellant’s silence to do 
nothing, to ^Vest satisfied.” He was thus effectively 
^‘lulled into security” and deprived of his right to elect 
what course he might pursue according to his judgment, 
had he known the truth. And it is no defense now to say 
that in looking backward it is probably the best for ap¬ 
pellant that he remained inactive. That is purely specu¬ 
lative. 

Under the principle discussed, the appellant is now 
estopped to deny the existence of the agreement as it 
was frankly and plainly presented to him in the com¬ 
munications from appellee. He remained silent vrhen he 
owed the clearest duty to speak and in reliance upon this 
silence the appellee was led to act to his prejudice. 

V. 

SUBSEQUENT CONDUCT OF THE PART¬ 
IES DID NOT DEFEAT APPELLEE’S 
RIGHT TO 40% OF GROSS FEES 

It has been shown that, at least, by June 9, 1923, the 
parties had become committed to a distribution of the 
gross fees on the 60-40 basis. Was this agreement avoid¬ 
ed by the subsequent conduct of the parties? On the 
contrary, the result of the subsequent conduct of the 
parties was such that they became even more irrevocably 
bound by the terms of that contract. 

Let it be remembered that at this time and as the re¬ 
sult of the oral negotiations and wTitten correspondence 
with the parties, appellee “understood that he was to re¬ 
ceive 40% of the gross fees in all remaining cases.” This 
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was the finding of the Court (R. 79, par. 10) and is ^ully 
supported by the evidence. It is further undeniable that at 
this time appellant knew that such was the under stands 
ing of appellee. (Exs. 9, R. 213, 11, R. 226, and ll^^, R. 
226). Following such understanding the record conblu- 
sively shows, that appellant fully acquiesced in the agree¬ 
ment, distributed fees according to its terms, permitted 
appellee to perform extended services under it, and never 
made the slightest objection or even proposed a modifi¬ 
cation until August, 1926, after all the work was pralcti- 
cally completed except the collection of the fees, at wliich 
time he proposed a reduction of the fee in the Drying 
Systems Case. I 

The gravamen of appellant’s defense in this connection 
is that appellee did not perform his part of the agree¬ 
ment because he failed to do as much work as appellant 
did on the particidar cases in which the fees are now \in- 
volved, and a large part of his testimony consisted Of a 
recitation of the extensive work he had done on these 
cases and the negligible assistance of the appellee. His 
claim is, in substance, a breach of contract through non¬ 
performance. j 

Such a defense cannot prevail for two reasons: first, 
the record shows a substantial performance by appellee 
of his part of the agreement; and, second, appellant is 
estopped by his conduct to assert a breach at this l^te 
date, even if a breach had occurred. I 

I 

i 

A. There was a Substantial Performance by Appelleel 

1 

Notwithstanding the extravagant claims of the appel¬ 
lant in support of his exclusive handling of the partner¬ 
ship business, the record shows, full, active and efficient 
participation by the appellee, a participation to the fill! 
extent requested, expected or permitted by appellant. , 
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In this connection, attention is called to the various 
business on hand at the time of separation and there¬ 
after prosecuted. As above stated the matters of major 
importance may be divided as follows: (1) Miscellaneous 
cases, mostly tax matters, which were successfully prose¬ 
cuted, and the fees collected and distributed in 1924 and 
1925 on the 60-40, gross, basis; (2) The “Wise Tax Mat- 
ter'%- (3) The Netherlands Claim; (4) The German 
Claims; and (5) The Drying Systems Case. 

Let us consider the extent of appellee’s services in each 
of those classes of cases: 

(1) Miscellaneous Cases Successfully Prosecuted and 

Fees Distributed. 

Attention is called to the fact stated in appellant’s 
brief (page 39) that every one of these cases “was a tax 
case in which appellee had rendered service except the fee 
in the case of Spear v. Harriman which had been earned 
in the fall of 1922, but not collected until 1925.” And 
on page 45 of'appellant’s brief it is said: “Appellee was 
going into appellant’s office in connection with certain 
tax matters he and appellant were handling together 
* * The fact is that appellant knew little about in¬ 
come tax matters and even after the partnership expired 
he employed Appellee to assist him in some cases of this 
kind. (R. 191.) Practically all of the fees earned during 
the continuation of the partnership were earned through 
work done exclusively by appellee on income tax cases. 
(R. 189, top of 78.) It was only natural that the bulk 
in this class of cases should be done by appellee after the 
separation and this is what occurred. (R. 123.) 

(2) The “Wise Tax Matter:^ 

This matter involved a large number of cases which 



were being handled upon a contingent basis, except the 
retainer which was divided on the 60-40 basis, and in¬ 
volved contingent fees of hundreds of thousand of dol¬ 
lars. These cases were all dropped in February, 1926, jin 
view of an adverse decision of the Supreme Court of the 
United States. These matters w’ere handled largely by 
appellee (R. 123) and the appellant himself admits (|R. 
154) that appellee ‘'did the hulk of the work in that 
case” I 

j 

(3) The Netherlands Claim, | 

In this case there w’as a contingent fee of approximaite- 
ly S80,000 involved. Appellee testified that practically 
all the work in this case was done by him. (R. 120, 1121, 
188). On this point the appellant himself testified as 
follows (R. 114): * * that plaintiff (appellee) p[re- 

pared all the data upon which all the briefs were m^de 
upon an outline made by witness for plaintiff; witness 
would not say that plaintiff (appellee) followed his |in¬ 
structions but witness (appellant) outlined the case and 
appellant examined international pamphlets and other 
material and did a good deal of work from time to time 
* * * but witness (appellant) would not say how much 
work plaintiff (appellee) did after the partnership jwas 
dissolved * * Appellant admitted again that 'ap¬ 

pellee “did a lot of work on that case” (R. 178). 'ij^his 
case involved propositions of international law, foreign 
exchange rates and many involved legal questions land 
its preparation required an enormous amount of 'Work 
extending over a long period of time. And, as appellant 
testified, before its prosecution had been discontiiiued 
this case had been “turned down by three Secretaries of 
State” (R. 115).- Appellant admitted that this case ^fwas 
the case in which witness (appellant) and plaintiff (ap- 
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pellee) expected the largest fee of any case plaintiff and 
witness had secured during the continuance of the part¬ 
nership.’^ (R. 114.) 

In his testimony appellant tried to exclude this case 
from the operation of the contract by claiming that i- 
appeared on the lists exchanged by the parties through 
mistake and stated that he would like to explain it but 
he never did. In another place in his testimony he makes 
some excuse on account of his poor eyesight, intimating 
that it was not noticed on the list. But the fact is, it 
appeared on the list which he himself prepared and sub¬ 
mitted to appellee and on the list which appellee sub¬ 
mitted to him and which was agreed by the parties to 
be considered as partnership business. He intimated that 
his employment contract in that case preceded the part¬ 
nership agreement but he never produced the record. And 
it is not disputed that this was the most important case 
the parties were handling and that appellant devoted a 
large amount of work to the case. 

(4) The German Claims. 

Although it was denied by appellant, it is clear from 
the record that appellee did a substantial amount of 
work on these claims. Appellee did not dispute and does 
not now dispute that after the parties separated a larger 
part of the work on this particular class of cases was 
done by appellant. But the record shows that appellee 
did all he was ever expected or requested by appellant to 
do and that there was never a question raised on the ex¬ 
tent of appellee’s services prior to the time of filing this 
suit. 

(5) Drying Systems Case. 

It is not disputed that the bulk of the work on this 
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case was done by appellant but here also appellee! ren¬ 
dered substantial service and did all that he was expected 

or requested to do. | 

i 

i 

I 

(6) Appellee's Services Generally, \ 

Appellee testified repeatedly that he assisted iii the 

i 

handling of all of the business to the full extent peirmit- 
ted by appellant. Appellant had voluntarily assfimod 
and insisted upon, the personal conduct of the case$ and 
nowhere in the record is there any claim made by appel¬ 
lant that he ever objected to the extent of appellee's ser¬ 
vices after the separation. On the contrary, it appears 
that any extra services w’hich appellant performed jwere 
certainly not occasioned by appellee's refusal to acti, but 
because the work was voluntarily assumed by appellant, 
even over the protest of appellee in some cases. (R.| IIG, 
117, 142, appellant's brief, p. 43.) | 

Having in mind the Netherlands Claim, the Wisej Tax 
Matter and other cases which turned out unsuccesslully, 
attention is called to the following significant admissions 
of appellant on cross-examination: | 


“ * * * that both before and subsequent to the 
dissolution of the partnership or terminaticln of 
the agreement, both appellant and appellee'con¬ 
tributed a large amount of work to unsuccessful 
cases, in vrhich very large fees would have iDeen 
earned if the cases had been successful, and I that 
both did a lot of work on the Netherlands ch-se." 
(R. 178.) I 

i 

j 

and again appellant enthusiastically admitted thatj ap¬ 
pellee ^^contributed services to unsuccessful cases dii/ring 
all of this period," (R. 115.) 


I 

I 

t 

i 

I 
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This is, indeed, a glowing tribute to the appellee in 
view of the consistent effort of the appellant throughout 
his testimony to deprecate the services of the appellee. 
And see the finding of the trial court with respect to ap¬ 
pellee’s services in unsuccessful cases. (R. 93.) 

Can it be said iipon such a record as this that there was 
not a substantial performance by appellee of the agree¬ 
ment made after separation? It should be noted that 
the cases in which appellee was doing the bulk of the 
work,—the miscellaneous ta.x cases, the Wise Tax Mat¬ 
ter, the Netherlands Claim—were all concluded by Feb¬ 
ruary, 1926. The Drying Systems case was closed in 
1925. The great bulk of the German Claims had been 
rejected in 1923, and there remained only nine of these 
cases involving direct losses. In only six were awards 
made and the last of these awards was entered in Novem¬ 
ber, 1926. The Drying Systems case and the German 
Claims had all been retained in appellant's office and he 
had insisted upon personally handling these matters, call¬ 
ing upon appellee now and then for assistance which was 
given. 

Appellant laid great stress on the amount of work 
which he did in these particular cases, even to the extent 
of counting and testifying as to the number of letters 
written by each of the parties in connection with particu-> 
lar successful cases here involved. For reasons sufficient 
to himself, he did not undertake to detail the respective 
amount of work each of the parties had done on all of 
the cases handled by the parties after their separation. 
The fair inference is that the comparison would have been 
unfavorable to' him. Wliether it would or not is imma¬ 
terial under the circumstances and for this reason such 
a task was not undertaken by appellee upon the trial. 
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I 


I 

He simply relied upon the legal incidents resulting fr^m 
the contract and relations between the parties. | 

It is obvious that the appellant would have failed! to 
establish a forfeiture or dimunition of appellee’s rights 
to share in the fees under the contract if he had proved 
that appellee did no work whatever on any of the shc- 
ccssful cases, the fees from which are now in dispute, ijin- 
less indeed, he could have established a complete aban¬ 
donment by the appelee of his interest and rights. [N^o 
such inference is possible from the record. | 

Suppose it had turned out that every case in which 
appellee did the bulk of the work had been unsuccessful 
and that every case in which appellant did the bulk of 
the work had succeeded, could this circumstance opier- 
ate to defeat or lessen appellee’s right to share in the ^ees 
in the successful cases? Viewed in its most favorable 
light, this is where the contention of appellant wopld 
lead. I 

i 

I 

B. Appellant not Entitled to Additional Compensatipn. 

Assuming that appellant had done more work on \ all 
the cases than appellee., this fact, under the circumstances 
would not have entitled appellant to a larger share of the 
fees than that provided by the contract. There arfe a 
number of considerations which require this conclusion. 

As we have seen, any extra work done by appellantl in 
any case was voluntarily assumed and was the result] of 
appellant’s exclusion of appellee from full participation. 
(R. 116, 117, 142, 143, appellant’s brief, p. 42, 43). This 
alone would preclude his claim for extra compensation 
on this account. A few' pertinent authorities are pre¬ 
sented. i 

Zimmerman v. Harding, 227 U. S. 490, involved i:he 
claim of a partner for extra compensation after she 


i 

I 

i 



I 
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wrongfully excluded the other from participation in the 
business. In denying the right to such extra compensa¬ 
tion, the Court said: 

“In the view of the court below’, the exclusion 
of Harding from joint possession and manage¬ 
ment w’as without authority. In such circum¬ 
stances it seems inconsistent that Mrs. Zimmer¬ 
man should be allow^ed for services which she 
wrongfully took upon herself because she had 
wrongfully excluded Harding from participation” 
(Italics ours.) 

See also Pearce v. Ham, 113 U. S. 585, 593; Karick v. 
Hanniman, 168 U. S. 328, 337. 

Quoting from Rowley, Modern Law of Partnership, 
Sec. 356: 


“One partner wdio excludes the other from the 
business, is not entitled to compensation.” 

The facts in Wiggins v. Brand, 202 Mass. 141, render 
the decision in that case particularly pertinent, the claim 
there being made for extra compensation by one partner 
who voluntarily undertook to liquidate the affairs of the 
firm. The claim w^as rejected. Quoting from the opinion: 

“But the defendant, moreover, having taken 
upon himself the duty of liquidation and there 
being no express agreement that he should be 
paid, must be held to have contributed his services, 
even if they may have been more onerous because 
of the litigation which arose in the collection of 
the outstanding debts. Nor did the plaintiff^s re¬ 
quest that he close the accounts and attend to the 
law suits, subject the defendant to any greater 
burden than he had already assumed or take the 



case out of the usual rule. The master’s disallow¬ 
ance of the defendant’s claim for extra compen¬ 
sation and charging him with one-half the surp he 
had retained for personal services and time spent 
in attending law suits and winding up the lousi¬ 
ness, was right.” (Italics supplied.) i 

i 

I 

Again, suppose it had been established that appellee 
had been negligent of the business in some respects land 
had not been as diligent as he might have been by mast¬ 
ing upon his right to perform an equal share of alll the 
work. Even assume that he could be charged with icul- 
pable negligence in connection with the business, this jfact 
would not support appellant’s claim for extra compepsa- 
tion on account of extra work done by him. | 

In a general discussion of this proposition the Suprbme 
Court said in the case of Consaul v. Cumminas, 222 U. 

S. 262: I 

i 

I 

“Claims of this sort are not favored. They lead 
to efforts to prove disparity between partners 
when the law implies equality. They necessi|tate 
the balancing of the work of each in securing\ the 
business and earning the profits as well as a com¬ 
parison of the time they may spend on the mat¬ 
ters under consideration. Neglect by one of| his 
part 7na7j be of such a character as to justify a 
dissolution. But as long as the firm continues 
there is usually no deduction because one partner 
has not been as active as the other.” i 

I 

I 

In suggesting a possible distinction of those cases where 
the business was handled on a straight fee basis, depend¬ 
ing on the amount of work required and payable regard¬ 
less of the outcome, the Court said: I 


44 


“Here, the agreement related solely to litiga¬ 
tion in which compensation was for success and 
not for the value of services rendered. Such pay¬ 
ment was to be made in solidio and the partners 
agreed that the fees should be divided m solidio. 
(Italics supplied.) 

It may be stated axiomatically that the partnership 
here continued with respect to the cases included in the 
partnership business until the last of these cases was 
finally concluded since there has been no rescission of the 
agreement or other legal dissolution, although the rela¬ 
tionship of general partners expired with the orginal con¬ 
tract. 

The well established rule applied to partnerships may 
be stated as follows: There is generally no reduction of 
compensation because one partner has not been as active 
as the other or because one has been guilty of gross neg¬ 
lect but the neglect may be of such a nature as to justify 
the other partner in rescinding the contract and asking 
for a dissolution on such grounds as equity might impose 
for the interest of both parties. (See Consaul v. Cum¬ 
mings j supra.) 

This rule was clearly recognized in the case of Denver 
V. Roaney 99 U. S. 355, an often cited case on partner¬ 
ship accounting, wherein the court discussed a situation 
that clearly resulted in the forfeiture of a partner’s in¬ 
terest in one of the claims in dispute. There, the com¬ 
plaining partner had openly refused to participate in the 
handling of the claim, disclaimed his interest in it, and 
even denounced it to one of the judges as being fraudu¬ 
lent. In holding that such conduct precluded his further 
interest in that claim, the Court said: 


may be that the mere neglect of his duty 
would not have extinguished that right, t^ut a 
repudiation of his obligations, refusing to act as 
a partner, or to perform the functions of a i)art- 
ner, is quite a different thing. * * * The partner¬ 
ship ceased with respect to that claim.’’ (Italics 
supplied.) I 

I 

j 

And in the case of Ambler v. Whipple, 87 U. S. 546, it was 
said: ! 

I 

‘‘What weight would be given to charges oi bad 
character, drunkenness and dishonesty in al suit 
by Whipple to dissolve the partnership, we peed 
not here state. If all that is charged were prpved 
it would make a strong case for relief on $uch 
terms as equity might impose for the protection 
of both parties. But they did not authorize 
Whipple, of his own motion, to treat the pariner- 
ship as ended and take to himself all the beriefits 
of their joint labors and joint property” We are 
therefore of the opinion that the case shows noth¬ 
ing which deprives Ambler of his rights under the 
original contract with V/hippie. \ 

“We are also of the opinion that Whippje is 
chargeable as trustee for Ambler with one-half of 
all that has been realized or may be realized trom 
the use of the patent.” (Italics supplied.) 

I 

I 

C. Even if a Breach had Occurred, it was Waived by 
Appellant. \ 

It has been shown that subsequent to the separation 
of the parties the appellee substantially performed! his 
part of the agreement and that, even if he had been ^leg- 
ligent in some respects, appellant is not entitled to claim 
any larger share of the fees than the modified agreenient 
provided. In addition to this, it will be shown, that!ap¬ 
pellant is precluded here from asserting any breach which 
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he now, in retrospect, thinks he had a right to assert at 
some point or another, on account of his present claim 
of appellee’s non-performance. 

(1) Action oj Apellant. 

Instead of making a timely objection to the delinquen¬ 
cies and inaction of the appellee, which he noio so stoutly 
denounces, and declaring his intention to rescind the con¬ 
tract on that account, what did appellant do? He stood 
by and permitted the appellant to continue to devote 
his time and efforts to the partnership business for a 
long period of time (R. 93, 115, 178) knowing all the 
while of appellee’s understanding that the fees would be 
divided on the 60-40 basis, gross. (R. 79.) He did not 
even make a request for a modification of the contract 
until August, 1926, w’hen he asked some concessions in 
the Drying Systems case. 

Not only that, he affirmatively led appellee to believe 
that he was satisfied with, and acquiesced in, the exist¬ 
ing agreement by actually making distribution, without 
protest, of all fees collected for a period of over two years 
on the basis of the contract. 

(2) Reason for Appellant's Silence. 

It is no secret that the silence and conduct of the ap¬ 
pellant in this respect was intentional, deliberate and for 
the very purpose of leading appellee to believe that he 
acquiesced in the agreement. His admitted object in re¬ 
maining silent on the subject was to see that appellee 
■was “lulled into security” and would “rest satisfied.’' The 
following statement is found in appellant’s brief (p. 14, 
par. 13); 

“Notwithstanding the facts hereinbefore set 
out, appellee had persistently asserted liis right to 
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40 per cent of the fees that might be collectecj on 
these German awards, by reason of the contract 
of April 4, 1922. Appellant had avoided Ihis 
question because he was apprehensive that if it 
were brought to a head, and the parties could not 
agree upon a settlement in respect to these jee$, it 
might result in litigation damaging to the busi¬ 
ness, since the fees in all these cases -were (Con¬ 
tingent (R. 156, 157, 158, 160, 161, 171). (Itajics 
supplied.) ! 

j 

The appellant himself testified as to his reasons for hot 
raising an objection or asserting that he was not boiind 
by the contract as follows: ; 

i 

i 

“My w’hole policy was to avoid litigation. ! I 
didnT want to come to a breach wdth him.’’ (iR. 
158.) ! 

“There had been a persistent claim on Mr. Fbs- 
ter’s part for the full 40 per cent.” (R. 159.) j 

“I was trying to save the situation.” (R. 159.) 

“If I had wTitten and said: ‘You are not en¬ 
titled to $1,000, all of the business would have 
been up in the air and I could not afford it. The 
result was all right” (R. bottom 159, 160.) j 

i 

The result was all right in that it effectively induced 
appellee to take no action, to “rest satisfied” in the justi¬ 
fiable belief that appellant recognized the agreement 
and certainly did not propose to rescind it. I 

I 

(3) Legal Effect of Appellants Action. \ 

\ 

The principle of estoppel by “lulling into security” 
is fully applicable here. The previous discussion of that 
subject related to the estoppel of the appellant to deriy 
the terms of the contract as set forth in appellee’s writ¬ 
ten statement of his understanding. j 


I 


I 
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The subsequent conduct of the parties makes that 
agreement still more binding. In addition to the doctrine 
of estoppel by silence above discussed the more familiar 
and often encountered principle of waiver is also appli¬ 
cable to the subsequent action of the appellant. A brief 
discussion of this principle will make apparent its appli¬ 
cation to the instant case. 

The rule is stated in the case of Hennessy v. Bacon, 137 
U. S. 78, 84, as follows: 

“* * * the general rule being that if a party means 
to rescind because of the failure of the other party 
to perform it, (the contract) he should give a 
clear notice of his intention to do so, unless the 
contract itself dispense with such notice or unless 
notice becomes unnecessary by reason of the con¬ 
duct of the parties.’' (Italics ours.) 

In Fitzpatrick v. Flannagan, 106 U. S. 648, it was held 
that a continued recognition of liability under a contract 
with knowledge of all the facts, will estop the promissor 
from denying the terms of the contract even though the 
contract itself w*as induced by fraud. 

It was held in Miller v. Continental Shipbuilding Co., 
(U.S.C.C.A. N.Y.) 265 Fed. 158, that a party having the 
right to rescind a contract must, upon the discovery of 
the facts, at once announce his intention, and if he there¬ 
after proceeds under the contract, he waives the right of 
recission. 

The rule was applied and discussed in the case of Con¬ 
way v. White, (U.S.C.C.A. 2nd Cir.) 9 F. (2d) 863. 
wherein the Court said (p. 870): 

^'A defendant who has waived performance by 
the plaintiff of some act which the latter was to 




V 


i 

1 


perform is thereby precluded from setting up the 
non-performance as a defense, page 870. j 

I 

I 

j 

and further (page 871): | 

i 

I 

person who has received the benefits iof a 
substantial performance of a contract cannot at 
the same time retain the benefits of such perform¬ 
ance and defeat a suit for the specific performance 
of his part of the agreement. * * * And the gen¬ 
eral rule is that, if a party means to rescind a pen- 
tract because of the failure to perform it, he must 
give a clear notice of his intention to do so,j un¬ 
less the contract itself dispenses with such notice 
or unless notice becomes unnecessary by reason 
of the conduct of the parties. Citing Hemfessy 
V. Bacon, 137 U. S. 78, 84. (Italics supplied.)! 

The case of Letta v. Cincinnati, Etc. Co. (U.S.C.d.A. 
6th Cir.) 285 Fed. 707, is appropriate. In that case it 
was held that where a seller of goods permitted its agent 
to proceed to make sales under a commission contract, 
knowing that the agent was acting under a misinterpre¬ 
tation of the commission agreement, the seller was bopnd 
by the agent’s understanding of the contract for ithe 
period during which it had known that the agent mis¬ 
understood the terms and during which the seller failed 
to correct the misunderstanding. The Court said, ! (p. 

711): I 

a* * * Pqj. ^ party to a contract who knows that 
the other party is acting under a misconstruction, 
but permits the action to go on prejudicially, is 

bound by that construction.” j 

Incidentally, it w’as held in this case that waiver n^ed 
not be pleaded since that could be shown in proof of the 
agreement alleged to exist. i 
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It was held in the case of Burnes v. Burnes, (U.S.C.C. 
A. Mo.) 135 Fed. 485, affd. 137 Fed. 781, Cer. Den. 199 U. 
S. 605, that delay, silence, or the retention of the fruits of 
a contract with knowledge of the facts, (in that case, 
fraud) is an exercise of an option to ratify and affirm the 
agreement. 

See also Old Jordan Mining Co. v. Societe, Etc., 164 
U. S. 261, wherein it appeared that work w’as done on a 
canal for the mutual benefit of the parties, under a pro¬ 
posal by the plaintiff that was neither rejected nor ac¬ 
cepted by defendant ; but defendant permitting the work 
to proceed without objection. Defendant was held bound 
by the terms of the proposal. 

The case of Lamborn v. Wm. M. Hardie, 1 F. (2d) 679, 
discussed above is directly in point. 

A multitude of similar cases are found in the books 
but it is believed that the foregoing authorities are suffi¬ 
cient to forcibly suggest the application of the rule to 
the instant case. 

From the preceding discussion, it is seen that up until 
October 14, 1926, the parties were acting under, and 
bound by, an agreement providing for the distribution 
of all fees in gross on the 60-40 basis. To say the least, 
appellant is now estopped to deny that such w’as the con¬ 
tract to assert a breach if one had occurred. 

VI. 

CONTRACT OF OCTOBER 14, 1926, 

CONSIDERED 

A. The Written Contract. 

The terms of the wTitten contract of October 14, 1926, 
are clear and* unambiguous. It simply provides that the 


fees in the German claims should be divided on the ^asis 
of 70% to appellant and 30% to appellee up to §50,000 
and that fees in excess of that amount should be divided 
60-40. A'o change was made in the division of the\ fees 
in other cases. I 

The result of this contract was that the appellee i sur¬ 
rendered §5,000 of the fees to which he w’ould have jbeen 
entitled under the existing agreement. If this agreeiinent 
is valid and binding upon the parties, there is nothing 
left for judicial determination with regard to the distri¬ 
bution of fees in the German claims. 


B. Fees in Cases Other than German Claims. 

Appellant excepts to the finding of the court below 
that at the time of the execution of this written con¬ 
tract, it w’as understood between the parties that appel¬ 
lee “was to receive 40% of the fees in other unsetjtled 
cases.’^ (R. 82.) It is urged that this finding is not Sup¬ 
ported by the evidence for the reason that appellant 
could find no direct testimony to this effect in the record. 

The court did not find that at the time this conttact 
was made that the parties then made a new specific 
agreement with respect to the fees in other cases, ibut 
only that at that time “it was understood between | the 
parties” that fees in other cases would be divided 60|-40. 
It has been shown above that the then existing agree¬ 
ment provided for such a distribution in all partnership 
cases, and this understanding was not changed except as 
to the German claims. The discussion in open court 4ur- 
ing the course of the trial clearly shows that the cdurt 
assumed from the evidence previously given, that when 
the 1926 contract was made there was then existing an 
understanding that the fees in all cases would be divided 
60-40, gross. During an extended discussion of the status 
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of the 1926 contract, the following questions and answers 
were passed between the court and the witness (appel¬ 
lant) (R. 171): 

By the Court: 

All right, suppose I hold against you on 
this subject and hold that ajter the contract was 
terminated voluntarily knowing that if you 
thought about it at all that you had protested but 
that you voluntarily agreed in the correspondence 
that it was to be 40 per cent of the gross fees — 
suppose I find from the evidence that that is so? 
Do you then rely on the document of October 14, 
1926? A. I don’t think we should be held to that 
unless we lose on every other ground. 

“Q. Suppose you do lose on every other ground, 
do (p. 184) you place any reliance on that? A. 
Yes. 

In view of this situation and the evidence previously 
given, the court was clearly justified in holding that when 
this 1926 contract was written the parties still under¬ 
stood that the fees in all other cases should be divided, 
60-40. Certainly the contract itself made no change. 

Aside from this consideration, there is other evidence 
in the record from which this finding could reasonably 
have been made. In the first place, it is necessary to 
apply the well recognized rule of construction that the 
inclusion of one subject or class, implies the exclusion 
of others. 

Again the whole matter of the partnership business 
was under discussion between the parties at that time 
and it would be most unreasonable to assume that they 
would have failed to make some provision for the divi¬ 
sion of fees in other cases if it was not understood that 
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these fees were covered by the existing agreement #hich 
was not intended to be disturbed. ; 

While the contract provided for a reduction of alppel- 
lee's share of the fees only in the German claims, the 
consideration for this concession, as expressed in th^ con¬ 
tract, was for services rendered and expenses incurred by 
appellant subsequent to the dissolution of the paijtner- 
ship (referring to services and expenses in all paijtner- 
ship matters) and services to be rendered and expjenses 
to be incurred in connection with the partnership claims 
against Germany. The services and expenses in all qther 
cases had already been rendered and incurred. These 

cases were closed and the fees collected. The services 

1 

and expenses ‘‘hereafter’" to be rendered and incurred 
related only to the German claims as they were the only 
matters then pending. Subsequent services in |:hose 
claims related largely to legislation by Congress an^ the 
collection of the fees. 

A feeble, but persistent, effort is made in appellant’s 
brief (p. 38) to show that there was no understandijig as 
to other cases at this time by claiming that from August 
9, 1926, to the time of filing this suit, “the parties were 
discussing what would be an equitable settlement t * * 
in the Drying Systems case.” The truth is, as shoWn by 
the correspondence, the discussion as to the “equitable 
settlement” was all contained in correspondence wiiitten 
by appellant himself. Every letter from the appellee on 
the subject was simply a demand for the payment of the 
balance of the 40% assumed to have been agreed to be 
paid. (See discussion, R. 109, 110, 111.) | 

This is what occurred: Up until August 9, 1926, 4very 
fee that had been collected had been promptly divided 
on the 60-40 basis. On that date, appellant having col¬ 
lected a comparatively large fee in the Drying Systems 


54 


case, directed a letter to appellee enclosing a check for 
SI,000 and proposing that appellee make some conces¬ 
sion to appellant on account of extra services and ex¬ 
penses. Appellee did not reply to this letter but shortly 
thereafter while in Washington insisted upon payment 
of the balance of his 40%. The testimony is that at this 
time appellant stated that he would not pay appellee his 
share of this fee unless appellee would agree to a reduc¬ 
tion of his share of the fees in the German claims. It was 
at that time that the contract of October 14, 1926, was 
made, appellee being in urgent need of funds. But the 
balance was not then or thereafter paid, notwithstand¬ 
ing the execution of the contract, and appellee’s subse¬ 
quent letters were simply demands for payment of the 
40%. Appellee’s letter of August 29, 1928, to w’hich ref¬ 
erence is made in appellant’s brief (p. 37) asking appel¬ 
lant to “figure out the balance due on the Drying Sys¬ 
tems case” was so worded for the reason that appellant 
had made payment —after the 1926 contract —of some 
$150 on account, and appellee did not remember the ex¬ 
act amounts paid. 

In appellee’s letter to appellant dated Dec. 20, 1927, 
over a year after the 1926 contract was made, the follow¬ 
ing appears (R. 258): 

“If you are in position to settle your aecount 
with me in full at this time, it will of course be 
greatly appreciated. I do not have the exact fig¬ 
ures before me right now but, as I recall it, it is 
around $1,250.00.” 

Forty per cent of the fee in that case was approxi¬ 
mately $2,254.00. Appellant had at that time paid 
$1,000 on the account and a small sum in 1926, shortly 
after the contract was made. Other small items were 
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then open between the parties which w’ould have Actual¬ 
ly made the balance due appellee approximately $1,250, 
figuring his share of the Drying Systems fee at 40%. Is 
not this rather conclusive evidence that a definite $,gree- 
ment for 40% existed between the parties at that itime? 

Moreover, upon receipt of appellee’s letter asking pay¬ 
ment for this balance did appellant object or dispu^ the 
account? On the contrary, he rather confirmed J^ppel- 
lee’s estimate by replying as follows (Ex. 22, R. 259): 

i 

i 

Dec. 24,11927. 

My Dear Foster: 

I might as well be frank 'with you. I cah’t do 
a thing now. I never was as hard up for cAsh in 
my life. I have $24.77 in bank and some current 
obligations to meet. My situation will last! 2 to 
3 months longer. I have 2 judgments iii the 
Court of Claims which I will get in the nekt de¬ 
ficiency bill—in February or March. Until!then 
I must sweat. Then of course we have the i Ger¬ 
man claim. The bill has passed the Housd and 
will probably pass the Senate with some modifi¬ 
cations in January. How long it wdll take the 
Treasury to make payment I do not know—prob¬ 
ably a few months. I am awfully sorry I have 
been backward in meeting my obligation to\you, 
but I have done everything possible. j 

Appellant’s reference to the ^Tound of Flesh”! (R. 
109) was nothing short of the recognition of the ejxist- 
ence of a legal obligation which he denounced as unjust. 

_ I 

There is nothing to be inferred from this corresppnd- 
ence but that at the time of and following the contract 
of October 14, 1926, there was an existing agreement for 
the division of fees in other than German claims oni the 
60-40 basis. The finding of the court below on this point 
was clearly proper. ! 
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VII. 

RIGHTS OF PARTIES AS AFFECTED BY 

PLEADINGS 

A. Appellant's Contentions. 

Appellant’s claim of error on the part of the court be¬ 
low, based upon the irregularity of the pleadings, appears 
to be so illfounded that they do not deserve the serious 
consideration of this Court. However, since the propo¬ 
sition is so sei'iously argued, a brief reply will be made 
in order to remove any confusion that may exist. While 
the objections raised are somewhat abstrusely stated, it 
appears that the gist of the appellant’s objections may be 
stated as follows: It is claimed that suit w’as brought 
on the contract of April 4, 1922, while the court allowed 
recovery on the basis of the contract of October 14, 1926; 
that appellant, had a good defense to the contract of Oc¬ 
tober 14, 192(^, to-wit, partial failure of consideration, 
the major consideration for that contract being the avoid¬ 
ance of litigation; that because recovery was allowed on 
the 1926 contract, the same not having been sued upon, 
appellant was deprived of his opportunity to avail him¬ 
self of the defense of partial failure of consideration, 
that is, by showing that the main consideration for that 
contract was the avoidance of litigation. Incidentally, 
appellant claims a fatal variance between the allegations 
of the bill and the proof and on page 67, et. seq. of his 
brief argues the right of a litigant to defend on the ground 
of partial failure of consideration; a proposition no one 
w’ould dispute. These propositions are argued on pages 
55-70 of appellant’s brief. 

We will not burden the court with a detailed reply to 
all of the arguments presented but without following the 
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sequence in which the points are raised, a brief state¬ 
ment of the situation will be made, together with ^rief 
discussion of the applicable principles of pleading. | 

B. Original Position of Parties. \ 

This was a suit by appellee for an accounting arid to 
recover his share of the fees earned in the partneijship 
business. The bill set up the 1922 contract, the dissolu¬ 
tion, the subsequent correspondence, the division of | fees 
under the modified agreement, the contract of Octpber 
14, 1926, describing the circumstances under which itj was 
made and the consideration therefor, the distribution of 
the fees that was made, the refusal of the appellafit to 
pay the amount due, even under the 1926 contract, |and 
his claim to further compensation than that pro¬ 
vided for in the 1926 contract. There follows a prayer 
for accounting and for whatever relief is justified by| the 
bill. In the bill, the invalidity of the 1926 contract |was 
asserted on the ground that it was without consideration, 
on the further ground that there had been a failure of 
consideration for the reason that appellant had promised, 
upon execution of the contract, to pay appellee the l^al- 
ance due him in the Drying Systems case, and had fa^ed 
to pay it and on the further ground that the future ser¬ 
vices of appellant comprising the major portion of !the 
consideration, were the personal solicitation of members 
of Congress and on this ground the 1926 contract Vas 
void as against public policy. ! 

The answer of appellant set up a breach of the 1022 
contract as a defense, claiming that appellee had been 
paid more than his services were worth. The answer ad¬ 
mitted the execution of the 1926 contract but clainied 

1 

that it was not binding on appellant on the ground that 
the reason for its execution was the avoidance of litiga- 


1 
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tion and that it was void to the extent that it provided 
for payment to appellee of more than his services were 
worth, the avoidance of litigation being no consideration 
so far as appellant w^as concerned. 

This was the state of the pleadings when the case came 
on for trial, 

C. Position of Parties upon Trial. 

At the very beginning of the trial, the parties agreed in 
open court that the 1926 contract was out of the case and 
would be eliminated from consideration so far as it af¬ 
fected the rights of the parties. Appellee’s case in chief 
was presented on that understanding. (R. 104, 105.) 

During the progress of the presentation of appellant’s 
case it was sought by appellant to show the circum¬ 
stances surrounding the execution of the contract, to 
which appellee objected. The objection w’as overruled 
and the appellant himself offered the contract and pre¬ 
sented it in evidence. The discussion appears on pp. 
162-164 of the record. At that time appellant was per¬ 
mitted by the court to complete his case without stating 
whether he claimed the 1926 contract w’as valid or in¬ 
valid. 

Before the cross-examination of appellant began, the 
appellee again insisted that appellant be required to state 
his position wdth respect to the 1926 contract. A most 
unusual discussion followed and is found on pp. 168-173, 
of the record.' During this discussion the court strongly 
intimated to appellant that it was his opinion under the 
evidence that the parties, after separation, had entered 
into an agreement whereby appellee was to receive 40% 
of the fees in all partnership business. (R. 170, 171.) 
When appellee insisted that appellant be required to 
state positively whether or not he relied on the contract 
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the Court said (R. 172) think you had better assume 
that they are relying on it and you had better proceed 
accordingly.” The position of appellant as was fijially 
assumed upon the trial was stated to be that if hd lost 
on every other ground, he would rely on the contract of 
1926, if not, not. (R. 171.) The appellee took the ^me 
position as the appellant, after all of this discussion. ; Ap¬ 
pellee said that if the court held the previous contract 
invalid or breached, he would rely on the 1926 contract, 
if not, not. (R. 173.) It was on this status of the |l926 
contract that the trial was completed. | 

! 

D. Contract of October I 4 , 1926, Offered by Appellant 

as Matter of Defense. \ 

In the absence of the 1926 contract the appellant Would 
have been liable to appellee for 40% of the gross fees re- 

i_ 

ceived in all cases including the German Claims. |This 
contract reduced appellee’s share of the German claims 
to 30% on the first $50,000 and 40% on the balance. | Yet 
the appellant now complains that he was deprived of the 
privilege of defending against this contract when he him¬ 
self introduced it for the purpose of reducing his liability 
from 40% of the gross fees in all cases. Appellee | w^as 
willing to leave this contract out of the case altogether. 
It was appellant himself who invoked the protectidn of 
the contract with respect to the German claims by limit¬ 
ing his liability to 30% on the first $50,000. And the 
contract was sustained by the court. (R. 82, 85, 93.)| 

E. Amendment of Bill had Effect only of Making Alle¬ 

gations of Bill Conform to Actual Positioh of 

Parties Upon the Trial. I 

In this connection it is only necessary to recitel the 

! 

i 

i 

i 

t 

I 

I 
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amendment of the bill as allowed by the Court, as fol¬ 
lows: (R. 97, 98.) 

“Come now the plaintiffs in the above entitled 
cause, through their attorney, and by leave of 
the Court first had and obtained, file this their 
amendment to their amended bill of complaint, 
so as to make such bill, as amended, conform 
to the position taken by the plaintiffs and al¬ 
lowed by the Court upon the trial of said cause, 
with respect to the contract of October 14, 1926, 
discussed in paragraphs 13, 14 and 15 of said 
amended bill; and so amending the said bill of 
complaint, the plaintiffs set forth the following 
allegations as paragaph 15 (a): 

^(a) That notwithstanding the matters set out 
in paragraphs 13, 14 and 15 of the amended 
bill of complaint as amended, plaintiffs say that 
if the Court holds that they are not entitled to 
40% of the fees collected in all cases, pursuant 
to the contract of April 4, 1922, as modified by 
subsequent negotiations and correspondence, then 
in that event, they are entitled to have the fees 
distributed in accordance with the contract of 
October 14, 1926, and say that such contract is 
valid and binding upon both of the parties thereto. 
But if 'the Court holds that the plaintiffs are en¬ 
titled to 40% of the fees under the original agree¬ 
ment, ' as modified, then plaintiffs say that the 
contract of October 14, 1926, is void for the rea¬ 
sons above stated.’ ” 

It is not suggested that this amendment does not ac¬ 
curately state the theory upon which the case was actual¬ 
ly tried, and an examination of the discussion of the mat¬ 
ter in open court will show that appellee was forced to 
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alter his position solely on account of the indefinite! and 
shifting position of appellant with respect to the ,1926 
contract. 


F. Amendment Presented no New Cause of Action\ and 
was Properly Allowed. I 

The effect of the amendment, as has been seen, i was 
simply to make the bill state appellee^s case exactly ^ it 
had been tried and to cure any variance which niight 
have been suggested between the allegations and pifoof, 
on the one hand, and the final decree, on the other. It is 
obvious that the amendment was directed solely to I the 
nature of the relief prayed and in no way affected I the 
substance of appellee’s cause of action. Such an amend¬ 
ment is proper at any stage of the proceedings, even aifter 
final decree. Appellee’s suggestion that the amendnient 
came too late cannot be sustained. The record shpws 
that appellee’s motion to amend was filed and argjued 
before the Court on May 14, 1923, before final decree, 
and on that date the Court allowed the amendment, ^nd 
it was filed, nunc pro tunc on June 23, 1923. (R. 97.i) 
The objections of the appellant are so seriously ur^ed, 
it is considered proper to briefly discuss a few contrbll- 

I 

ing cases on the general proposition of variance and the 
permission of amendments. I 

F. H. Smith Co. v. Low, 57 App. D. C. 167. | 

This was an action for damages founded on deceiti in 
making false representations to a prospective purch^er 
of real estate. Action was brought after the contract! of 
purchase was exercised. The defendants claimed t|iat 
the allegations of the declaration were insufficient upon 
which to base a judgment against them for the reason 
that it failed to state whether the plaintiff affirmed or 
rescinded the contract, so as to disclose how he was 


t 

I 
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damaged. In answering this contention the Court, 
through Mr. Chief Justice Martin, said: 

‘‘But plaintiff’s averments stated a complete 
cause of action, without reference to the affirm¬ 
ance or recission of the contract for the action w^as 
not upon the contract of sale, but for the deceit 
of the defendants, hereby plaintiff w’as induced 
to enter the contract.” (Italics supplied.) 

Fox V. Patterson, 43 App. D. C. 484: Quoting from 
the opinion delivered by Mr. Justice Robb: 

“It is first objected that the Court erred in per¬ 
mitting the appellee to amend her bill and the 
appellant to make answer thereto, and at the 
same time denying to appellant the right to make 
further proof. * * * The evidence that Fox was 
interested in the California was not inconsistent 
with the averments of the bill, but rather tended 
to support them. This evidence was met, so far 
as it was possible to be met, by Fox, and the case 
was fully argued before the trial Court without 
a suggestion by him, so far as the record dis¬ 
closes, that more time should be given within 
which to take further testimony. ♦ * * That it 
was within the discretion of the Court then to 
grant leave to amend is beyond question. (Citing 
cases.) The amendment conformed to the case 
made by the evidence. * * * While he (Fox) ex¬ 
cepted to the action of the Court in allowing the 
amendment and in confining him to the matters 
then in evidence, he never suggested that he had 
any further evidence to offer. In other words, 
his objection to the amendment was purely tech¬ 
nical, and, we think, wholly without merit. (Ital¬ 
ics supplied.) 

The Tremelo Patent, 90 U. S. 518, holds that amend- 




ment after final decree is properly allowed where \lie 
cause was in fact tried exactly as it would have been 
tried if the bill had originally been in the amended /of/??, 

the Court saying: i 

1 

i 

“The amendment deprived the defendant of| no 
rights which they had not enjoyed during all the 
progress of the trial. It may well be denominated 
only an amendment of form, because it int|ro- 
duced no other cause of action than that whjch 
had been tried. * * * we think justice would jiot 
be subserved by denying to the Circuit Court /he 
power to order the amendment as made, after the 
cause was tried precisely as it must have been 
tried if the bill had originally contained the a'ver- 
ment inserted by the amendment'' (Italics sijip- 
plied.) i 

i 

Hardin v. Boyd, 113 U. S. 756, is apposite. Suit was 
brought by the vendor of land by title bond. The bill 
alleged that the bond had been obtained by fraud and 
that the land had not been fully paid for according | to 
the contract of sale. The bill prayed that the bond | be 
cancelled; that an account be taken of the rents aind 
profits which the purchaser had received and of the 
amount paid on his purchase; that the title of the plain- 
titfs be quieted and that the plaintiffs might have siich 
other relief as equity may require. | 

In allowing an amendment at the final hearing solas 
to permit the plaintiffs to pray for a decree for the bkl- 
lance of the purchase price and a lien declared on tjhe 
land to secure the same, the trial court was held to hdve 
acted properly, the Supreme Court saying: 

I 

“The original bill in this suit certainly staies 
facts entitling the complainants to some relief: 
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* * * The complainants evidently supposed that 
the relief to which they were entitled was a can¬ 
cellation, upon the ground of fraud, of Hardin's 
contract of purchase. * * * But if w’e were doubt¬ 
ful whether the evidence were sufficient to justify 
a decree setting aside the contract upon the 
ground of fraud * * * and if the evidence clearly 
shelved that the purchaser had not full paid for 
the lands, * * * should the complainants have 
been driven to a new suit in order to enforce a 
lien for the unpaid purchase money? * * * 

‘‘When leave was asked to amend ihe prayer 
for relief, no objection was made by the defend¬ 
ant; but the amendment having been allowed, 
he excepted, but without any suggestion of sur¬ 
prise or any intimation that he was able or de¬ 
sired to produce additional proof upon that is¬ 
sue. *The complainants could thereby meet 
the objection which otherwise might have been 
urged that the nature of the specific relief asked 
originally, precluded the court jrom giving, un¬ 
der the general prayer, the particular relief which 
the amendment and the proof authorized. 

^Tt is a well settled rule that the complainant, 
if not certain as to the specific relief to which he 
is entitled, may frame his prayer in the alterna- 
' tive, so that if one kind of relief is denied another 
may he granted; the relief of each kind being con¬ 
sistent wfith the case made by the bill. (Citing 
cases.) Under the liberal rules of chancery prac- 
tive, so that if one kind of relief is denied another 
why the original bill in this case might not have 
been framed with a prayer, for the cancellation 
of the contract upon the ground of fraud, and, an 
accounting between the parties, and, in the alter¬ 
native, for a decree, which, without disturbing 
the contract would give a lien on the lands for 
unpaid purchase money. The matters in ques¬ 
tion arose out of one transaction, and were so di- 


I 


I 
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rectly connected with each other that they I could 
well have been incorporated in one suit involving 
a determination of the rights of the parties wdth 
respect to the lands. The amendment had no 
other effect than to make the bill read justj as it 
might have been originally prepared consistently 
w’ith the established rules of equity practicp. It 
suggested no change or modification of it^ alle¬ 
gations, and, in no just sense, made a new ^ase.” 
(Italics supplied.) | 

i 

The following additional cases support the action of the 
court below: Fidelity Storage Co. v. Maguire, 41 App. D. 
C. 231: De Prevost v. Young, 48 App. D. C. 80; Steven v. 
Saunders, 34 App. D. C. 321; District of Columbia v. 
Frazier, 21 App. D. C. 104; Feathersanough v. Moore, 48 
App. D. C. 35; District of Columbia v. Washington, Ter¬ 
minal Co., 47 App. D. C. 570; Washington Ry. Etc. Co. 
V. Scala, 244 U. S. 630, affirming, 45 App, D. C. 484j And 
see District Code, {1929) Title 24, Chapter 4, 61, 

et seq. \ 

i 

G. Appellant not Prejudiced by Procedure. j 
1. Appellant profited by Procedure. 

The appellant, having presented and urged the 11926 
contract as a matter of defense in order to limit hi^ lia¬ 
bility, and the court having by its decree limited hjs lia¬ 
bility to the terms of that contract, it seems little $hort 
of farsical that he should now complain that the bourt 
held him bound by its terms because it was not the! con¬ 
tract relied upon by appellee. Instead of being huj't by 
the action of the court, his liability is reduced by exactly 
85,000. Indeed, it is not now contended that the icon- 
tract should be eliminated. Appellant would have it 
considered valid and binding so far as it operates to 
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limit his liability, but he does not want to be bound by 
its terms himself. We are unable to find any legal basis 
for such a contention. 

t 

t 

2. Appellant had Opportunity to Defend and did 

Present his Defense. 

It is contended that the action of the Court deprived 
appellant of his right to make his defense of partial fail¬ 
ure of consideration of the 1926 contract. The basis of 
such a defense appears to be that the major considera¬ 
tion for this contract w’as the avoidance of litigation and, 
it is claimed, this is not sufficient to support the contract. 

I 

For that reason, it is said, the consideration failed, pro 
tanto. 

If this was the defense appellant desired to present, it 
is sufficient to point out that it was fully presented upon 
the trial and set before the Court “over and over again.’' 
(See appellant’s brief, p. 59, top.) 

3. Appellant’s Claim of Partial Failure of Considera¬ 

tion Not a Valid Defense. 

Impressive authorities are presented in appellant’s 
brief tending to show that partial failure of considera¬ 
tion may in a proper case be urged in abatement of dam¬ 
ages. We have alw'ays understood this to be the law but 
it is not seen how, by any stretch of the imagination, the 
principle could be applied to this contract. The only 
failure that occurred was the failure of appellant to pay 
over to appellee the balance of the fee due in the Drying 
Systems case as he promised to do if appellee would agree 
to reduce his share of the fees in the German Claims. 
Aside from this, the contract w'as nothing more nor less 
than an agreement reached by the parties in settlement 
of their conflicting claims. The situation is fully set 
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forth in appellant’s brief at page 15. (And see R. 1191, 
192.) ! 

If authorities are necessary to show that such a con¬ 
tract is based upon a valid consideration, the following 
are presented: | 

The following is the law as stated by the Supreme 
Court in the case of Hager v. Thompson, 1 Black 80, 17 
L. Ed. 41: I 

‘Tf a party yields something for the sak^ of 
settlement with a full knowledge of the circpm- 
stances, he cannot affirm the settlement and af¬ 
terwards maintain a suit for that which he volun¬ 
tarily surrendered.” I 

It is also a well settled principle of law, that settlenient 
by which one surrenders a right plainly enforceable at 
law will not be disturbed by the court. . I 

I 

In McMahon v. Mathews, 48 App. D. C. 303, 309, this 
court said: i 

I 

^The law encourages the compromise of dis¬ 
putes and looks with favor on all proper effort^ in 
that direction.” , 

It, therefore, appears from the foregoing discussion that 
the rights of appellant were in no w’ay prejudiced by the 
procedure and pleading with respect to the 1926 contract, 
and that the procedure of the court is not subject to the 
slightest criticism even from a purely technical stand¬ 
point. i 

i 

With respect to this contract the court below fouptd 
(R. 93): 

.''Each of the parties to this litigation has At¬ 
tempted to repudiate the contract set forth ;in 
Finding 16; failing this, plaintiff seeks to haveiit 
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corrected so as to provide 35% to him. In their 
pleadings and upon the trial of the cause both 
parties assailed the contract. Each of the parties 
ultimately made his objections conditional and 
placed reliance upon the contract to the extent 
that it would afford him protection in the event 
that the other issues in the case were decided un¬ 
favorably to him. 

“I find that the parties entered into the con¬ 
tract as it is written; and I find no ground .on 
'which to set it aside or to modify it.” 

And concluded as a matter of law as follows (R. 85): 

3. The agreement of October 14, 1926, as set 
forth in Finding 16 was voluntarily entered into 
by both parties and was a settlement of their ex¬ 
isting bona fide disputes. The letter correctly 
states their understanding. It is binding upon 
them both. The consideration for the agreement 
was ample and valid. . 

Now it is seen that after the execution of the 1926 con¬ 
tract the parties were definitely committed to a distribu¬ 
tion of the fees as follows: In the German claims 70% 
to appellant and 30% to appellee up to $50,000, the bal¬ 
ance to be divided 60-40, and in other claims 60-40, 
gross. It reniains to be seen whether the distribution de¬ 
creed by the court 'was proper. 

VIII. 

APPELLEE IS ENTITLED TO A SHARE OF 
THE ENTIRE FEE COLLECTED IN THE 
BEMIS BROTHERS BAG COMPANY CASE 

This matter is discussed in appellant’s brief, page 70. 
In this case, a German Claim, the original contract with 
the client was for 5%. One-half was to be paid to Wil- 
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liams & Foster and the other one-half to associate (joun- 
sel. Associate counsel was able to collect 15% instead 
of 5%, and appellant collected one-half of the 15%L It 
is contended that appellee is not entitled to share ih the 
fee in excess of 5% because the additional amount! was 
paid on account of exceptionally efiicient services of ap¬ 
pellant; and further, that at the time the contract of 
1926 was made the existing fee contract in that case was 
for 5%, and the contract contemplated a division ofl fees 
on the basis of existing contracts with the clients. | 
Such a position is obviously untenable. The contract 
of 1926 on this point is unambiguous. (R. 82.) It s|:ates 
positively with respect to the German Claims thalj the 
division should be ‘^out of all fees collected in those 
cases.'’ The agreement was to divide, on the basis stated, 
all fees collected and not all fees contracted to he paid by 
the clients. If appellant's contention were sound then 
he would owe appellee a large additional amount ip the 
Cummins & Compton and McDonald cases, for in those 
cases appellant collected less than the client had agreed 
to pay under the existing contract, as the result ^ 
compromise agreement with these parties. | 

There is no merit to this claim. I 


I 

APPELLANT IS NOT ENTITLED TO 
CHARGE APPELLEE A FEE FOR COL¬ 
LECTING THE FEES DUE THE FIRM;IN 
THE CUMMINS & COMPTON AND MC¬ 
DONALD CASES. 

This matter is discussed on page 71 of appeUalnt’s 
brief. Appellant admits that the 1926 contract ‘;im- 

I 

I 

i 

i 

t 




70 


posed upon appellant the performance of reasonable and 
ordinary services in connection with the receipt and dis¬ 
bursement of the fees earned’^ but he denies that he was 
under a duty to collect the fees. When this contract wa? 
executed, the awards in all cases here involved w’ere prac¬ 
tically agreed upon, the last award being entered in No¬ 
vember, 1926. The only work remaining to be done was 
securing payment of the awards and the collection of the 
fees. For appellant's extra services in this connection, 
which he had already voluntarily assumed and insisted 
upon perjorming personally, appellee conceded $5,000. 
It is not denied that appellee's offer of assistance in this 
matter was declined by appellant. (R. 122.) Yet appel¬ 
lant claims that he is entitled to make still a further 
charge against appellee because he was put to consider¬ 
able trouble in making collection in these two cases. As 
is shown by Defendant’s Exhibit H, (R. 52, 53) appel¬ 
lant deducted the amount of actual expenses incurred in 
connection with this collection, including a fee paid to 
another attorney for prosecuting the suit, and in addition 
to that collected a fee for professional services from other 
attorneys amounting to $500. Now he proposes to charge 
appellee a fee for collecting his share of the fee collected 
on behalf of the firm. 

This claim is so clearly inequitable and without legal 
foundation, that it will not be discussed in detail. It is 
pointed out that under the 1926 contract he is clearly 
obligated to collect the fee, and he admits it. It is sub¬ 
mitted that his obligation is not removed by reason of 
the fact that in these cases he encountered difficulty in 
making collection. 

Even in the absence of contract, he would be entitled 
to make no charge against appellee, first because of their 
relationship as partners and second, because he had vol- 
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I 

I 

untarily assumed the right, and with it, the duty df mak¬ 
ing collection, being allowed credit for actual ekpenses 
incurred. j 

The cases cited do not sustain appellant’s conjtention 
and will not be discussed. It is sufficient to call atten¬ 
tion to the cases above discussed in connection with ap¬ 
pellant’s claim for extra compensation generally and to 
quote the following pertinent language from the Opinion 
in the case of Wiggins v. Brandy 202 Mass. 141: | 

I 

I 

“But the defendant, moreover, having taken 
upon himself the duty of liquidation, and there 
being no express agreement that he should be 
paid, must be held to have contributed hjis ser¬ 
vices even if they have been more oneroiis be¬ 
cause of the litigation which arose in the Collec¬ 
tion of the outstanding debts. Nor did the \plain- 
tiff's request that he close the accounts and attend 
to the law suits subject the defendant to any 
greater burden than he had already assunted or 
take the case out of the usual rule. The Meter’s 
disallowance of the defendant’s claim for | extra 
compensation and charging him with one-hialf of 
the sum he had retained for personal services and 
time spent in attending law suits and winding up 
the business w^as tight.” (Italics ours.) ; 

i 

X. I 

i 

APPELLEE NOT CHARGEABLE WITH 
ANY FURTHER AMOUNTS FOR OFFICE 
EXPENSE. i 

i 

The original contract provided that during the year 
the parties were together, the office expenses shoul|i be 
shared equally. j 

The finding of the court below on this point is fbund 

j 

i 

J 

1 

i 
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on page 77. paragraph 6, of the record. Appellant de¬ 
nies that the evidence supports this finding. It cannot 
be denied that this was the consistent practice of the 
parties throughout the term of the contract and it is 
certainly a fair inference that the practice was pursuant 
to an understanding to that effect. Again, this matter 
was shown to have been definitely understood by the 
exchange of correspondence concerning the partnership 
account which occurred on June 9, 1923. (Exs. 11 and 
lli/>, R. 225, 22G, especially the last paragraph of appel¬ 
lant's letter (R. 226.) At any rate the parties there¬ 
after had a final settlement of all outstanding accounts 
between them including office expenditures. This is evi¬ 
denced by Appellant’s letter of April 22, 1924 (Def. Ex. 
12, R. 237) which shows settlement of “all outstanding 
accounts” between the parties. This would certainly 
preclude appellant from making any such claim as that 
which he now urges. Appellant’s letter of September 10, 
1928 (R. 278,1 last par.) clearly shows that he considered 
that matter definitely settled. 

The finding of the court was amply supported and no 
error can be established on this account. 

XI. 

APPELLANT’S CLAIM FOR EXPENSES IN 
UNSUCCESSFUL CASES 

This claim asserted in appellant’s brief (p. 73) can¬ 
not now be considered as it was not assigned as error. 
In appellant’s assignment of errors (R. 100, par. 18) ob¬ 
jection is made that appellant was not allowed compen¬ 
sation for services rendered in unsuccessful cases. There 
is nowhere any claim made for specific expenditures in 
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connection with these cases, and, of course, both oyer- 
head and compensation for services in unsuccessful c^es 
is recovered by both parties through fees in succe&,sjul 
cases. i 

At any rate, this matter not having been specifically 
assigned, will not be discussed further. ! 

XII. 

INTEREST WAS PROPERLY ALLOWED 
APPELLEE ON HIS SHARE OF FEES 
FROM THE DATE SUCH FEES WE^E 
COLLECTED BY APPELLANT. 

I 

A. Rule as to Allowance of Interest. \ 

As a result of the most authoritative decisions, the fol¬ 
lowing appears to be the well-established rule; i 
^‘Where interest is payable as a matter of legal ri^t. 
Equity will follow the Law and allow interest; but wh^re 
it is not payable as a matter of legal right it is discretibn- 
ary with the court and will be awarded or not as the 
justice of the case require.” The authorities hold tl^at 
interest is awarded as a matter of both legal right afid 
equity in cases of the kind at bar. The following au¬ 
thorities are presented: ! 

Spalding v. Mason, 161 U. S. 375. | 

It would be difficult to find a more applicable and 
authoritative decision then presented in this case. The 
case involved an accounting for fees received in connec¬ 
tion with the procurement of certain legislation. The 
defendant claimed a modification of the original contrajct 
which would entitle the plaintiff to a smaller share pf 
the fees and the plaintiff was found to have been entit¬ 
led to a less amount than that for which he was contend- 
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ing. The contract between the parties provided for a 
distribution of the fees as soon as collected. The follow¬ 
ing significant language is taken from the opinion of the 
court (p. 395, 396): 

‘‘Appellant strenuously insists that no interest 
whatever should be allowed. The claim is with¬ 
out merit. * * * Interest is allowed both at law 
and equity upon money due. As said by this 
Court in Curtis v. Innererity, 6 How. 146, 154, 
considering and overruling an exception to an al¬ 
lowance of interest from the time certain pay¬ 
ments had become due: 

“ ‘It’ is a dictate of natural justice, and the 
law of every civilized country, that a man is 
bound in equity, not only to perform his engage¬ 
ments, but also to repair all the damages that 
accrue naturally from their breach * * *. Every¬ 
one w’ho contracts to pay money on a certain day, 
knows that if he fails to fulfill his contract, he 
must pay the established rate of interest as dam¬ 
ages for his non-performance. Hence, it may 
correctly be said that such is the implied contract 
of the parties.^ 

It is no hardship for one who has had the use 
of money owing to another to be required to pay 
interest thereon from the time payment should 
have been made. Crescent Mining Company v. 
Wasatch Mining Company, 151 U. S. 317, 341. 

“The circumstance that complainant may have 
considered himself entitled to an account and to 
receive a greater sum than was actually found to 
be due does not affect complainant^s right to in¬ 
terest upon what was really due. (Italics ours.) 

Washington Ry. Etc. Co. v. Washington Etc. Co., 59 
App. D. C. 15. 

This w’as a suit for an accounting resulting from a dif- 
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ference in the interpretation by the parties of a contract 
relating to the collection of certain fares. The Court 
held that the Washington Company was not entitled to 
interest for a period during which money was withheld 
by the Annapolis Company under a mutual mistaken 
interpretation of the contract, but that interest was 
properly awarded for the period following a demand 
made by the Washington Company for the amount due 

i 

under the contract according to its interpretation th^n as¬ 
serted and held by the Court to be correct. In stating 
the opinion of the Court Mr. Chief Justice Martin jsaid: 

‘'The lower court refused to allow interdst to 
the Washington Company upon the annualj bal¬ 
ances found to be due it for these years, but al¬ 
lowed interest upon the amount found due to the 
Washington Company from the end of the | year 
1923 up to January 31, 1925, and the anfount 
thereof was included in the judgment which in 
turn bears interest from its date. i 

“‘The rule seems, therefore, to be this, 1 that 
when a mutual mistake occurs between the payer 
and receiver of money, by which the whole has 
not been paid, or too much has been received, in¬ 
terest is not recoverable on the sum so withheld 
or received, unless it has been unjustly withheld 
or unjustly received. The party thus retaining 
the money by mistake may well rely on the ac¬ 
quittance received or given, until the injured 
party makes known his claim and demands; cor¬ 
rection and payment. After such demand, jif it 
be refused, and it turns out that there was mgney 
due which ought to have been paid, it will hear 
interest from demand until paid.^ (Italics Sup¬ 
plied.) I 

i 

State V. Fahey, (Md.) 70 Atl. 248, holds that where 
money claimed by the plaintiff has actually been used by 
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the defendant interest is payable as a matter of legal 
right from the date of demand. The Court said: 

I 

“He (the defendant) was directed on August 5, 
1907, * * * to pay the money to Tydings, the 
acting treasurer of the city. The money became 
due and payable from the date of that order, and 
we cannot see upon what principle the Equitable 
plaintiff, can be deprived of interest upon it from 
that date. We think the city is entitled as a mat¬ 
ter of right to interest * * * from the date of that 
demand.” 

Trust Fund. 

It is an universal rule of partnership law that after a 
partnership has been dissolved, whether by death or by 
consent, the partner remaining in possession of the part¬ 
nership assets holds the same in trust for the benefit of 
the parties. And following this rule it is held that if dis¬ 
tribution is not immediately made, the partner not in 
•possession has^ the option, either to share in the profits 
made by the use of the assets or to claim the value of 
his share of the assets wdth interest from the time the 
same should have been distributed. Clay v. Field, 138 
U. S. 464; Sutherland v. Mayer, 271 U. S. 272. 

The rule is stated in Wiggins v. Brand, 202 Mass. 141, 
to be that in the settlement of partnership accounts, if 
no provision is made as to interest, it begins to run after 
a demand upon the liquidating partner for an account- 
ing. And where the master found that the defendant 
has used for his own purpose the share of the assets to 
which the complainant was entitled, he is chargeable with 
interest after the lapse of a reasonable time for settle¬ 
ment, if before the lapse of such time the complainant 
asks for settlement. 
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Where Money has been Used. 

One of conditions which has consistently been held to 
entitle the plaintiff to interest as a matter of right is 
that the money to which the plaintiff is found to be en¬ 
titled, has been used by the defendant. This is, of dourse, 
on the theory that the defendant in such case suffered 
no hardship by the payment of interest. i 

This principle is asserted in a long line of Maiylond 
decisions. Thus it is said in McShane v. Howard Bank, 
86 Md. 403: I 


'The general rule is that interest shoiild be 
left to the discretion of the jury; but this tule is 
not without exceptions, and among its exceptions 
are cases * * * where the money has used. 
(Citing cases.| 


See also Havre de Grace v. Fahey, 108 Md. 540; Comegys 
V. State, 10 Gill & J. 187; R. R. Co. v. Seawell, 37 Md. 
452; Musgrave v. Morrison, 54 Md. 161. i 

i 

I 

District of Columbia and Federal Rule in Partrcership 
Cases. 

The uniform rule applied in the District of Columbia 
and the Federal Courts appears to be that in a partner¬ 
ship accounting, the partner in possession of partnership 
assets is chargeable with interest from the time he Should 

have made a distribution of the assets. I 

1 

Denver v. Roane, 99 U. S. 355, involved an accoijinting 
between law partners and it was held that the ri^ht to 
an immediate distribution of the fees was compile as 
soon as the fees were collected, even in the absence of a 
contract to that effect. Quoting from the opinion i 


"The court did not attempt to make a! com¬ 
plete settlement of the partnership. In tile na- 


i 


i 
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ture of the case that was impossible. Some of 
the partnership business remained unfinished and 
fees uncertain in amount were yet to be collected. 
But so jar as the fees had been collected, the right 
to immediate distribution was complete. 

Baker v. Cummings, 8 App. D. C. 515, appears to be 
controlling authority in this jurisdiction. This case also 
involved an accounting between law partners. The de¬ 
fendant there, as in the instant case, contended that he 
owed the complainant nothing as the result of a pur¬ 
chase by the defendant of the plaintiff^s interest which 
was later set aside. The fees in which the plaintiff was 
entitled to share were also disputed. The allowance, 
and the method of allowance, of interest was fully argued 
by counsel and considered by the Court. The following 
disposition of the matter was held on appeal to have been 
proper: On fees collected and undistributed prior to 
dissolution, interest was allowed from date of dissolu¬ 
tion. On fees collected after dissolution, interest was 

I 

allowed from date of receipt of the fees by the defend¬ 
ant. Principal and interest were stated by the auditor 
as a principal sum due as of the date when it appeared 
probable that the auditor’s report would be acted upon 
by the Court. A decree was entered for such total sum 
with interest until paid, for which execution as at law 
was awarded. This is exactly the method adopted by the 
Court below in the instant case. 

In that case, as in the instant case, the defendant was 
making a bona fide claim for extra compensation for ser¬ 
vices rendered in connection with the partnership busi¬ 
ness, which claim was rejected by the Court. 

The Court of Appeals in affirming the decree as en¬ 
tered, approved such an allowance of interest entirely on 
legal principles without making mention of any equit- 
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able considerations, relying on the case of Stuart v. Gay, 
127 U. S. 518, and the Court assumed no right of ecjuit- 
able discretion in the matter. After carefully revie^dng 
the authorities the Court concluded its opinion on | this 
point with the following language: 1 

i 

i 

1 

“It seems to us that the general rule laid djDwn 
in the case of Stuart v. Gay remains unaffected, 
and that until that rule is modified for this jdis- 
trict by the same high tribunal w’hich announced 
it, we are bound by its ternis” 

The decision announced in this case does not appiear 
to have ever been modified or reversed and states jthe 
present law in this jurisdiction. j 

The same rule is announced in the case of Smith\ v. 
Hovland, (U.S.C.C.A. 9th Cir.) 11 F. (2d) 9, Cer. I^en. 
42 Sup. Ct. 638. i 

It was there held that w^here a partner received ^he 
proceeds of the sale of partnership assets jive years after 
dissolution, applied part of such proceeds to the p4y- 
ment of partnership debts, and retained the balance, jhe 
was chargeable with interest upon the amount so Re¬ 
tained from the date of collection, although immediately 
after making the collection, he expressed a willingness ito 
account and actually filed a suit for an accounting. | 

I 

i 

I 

I 

B. Application of Rule, 

The facts of the instant case bring it squarely within 
the principle announced. There is no question from t^e 
evidence as to the time when the money due appellee 
was payable. The appellant in his own testimony (R. 
112) stated that “it was customary to distribute fees 
promptly upon their receipt and that the plaintiff (api- 



i 


80 


pellee) was entitled to receive anything due him imme¬ 
diately upon collection” 

Use of Money. 

The direct testimony of the defendant also leaves no 
doubt that the case is within the rule requiring the pay¬ 
ment of interest where the defendant has had the use of 
the money. The following is quoted from appellant’s 
testimony (R. 113): 

I 

Witness further stated that no payments had 
been made to plaintiff since August 20, 1928, (p. 
50) and that down to the date of testifying the 
amount collected in all these German cases was in 
round figures 866,000; that out of this 866,000 
witness had paid plaintiff 814,360 and had re¬ 
tained the balance which had been put in hank in 
his personal account and to which he asserted full 
ownership. Upon answer to question as to 
whether -witness claims that Foster was not en¬ 
titled to any portion of it, witness said that he 
claimed plaintiff had been paid more than his 
portion. 

C. Appellee did not Prevent Settlement. 

Appellant seeks to escape liability for payment of in¬ 
terest upon the flimsy pretext that settlement was pre¬ 
vented by the action of appellee in refusing to execute 
a proper release. The appellant’s own well remembered 
and explicit testimony on this point entirely refutes such 
a claim. The testimony is quoted in detail in appellant’s 
brief, (pp. 78, 79.) Appellee fully adopts this statement 
of what occurred. Appellant attempts to construe this 
testimony to indicate that appellee was willing to ac¬ 
cept the settlement tendered but was unwilling to exe¬ 
cute a proper release. As pointed out, the settlement 
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proposed by appellant at that time was on the bas^s of 
his letters of September 10, 1928 (R. 274) and Decem¬ 
ber 17, 1928. (R. 52.) An examination of these letters 
will disclose that appellant did not propose to make! set¬ 
tlement on the basis of the 1926 contract but thajt he 

I 

proposed to deduct from the amount due under that Icon- 
tract a charge for attorney’s fees in the Cummings & 
Compton and McDonald cases, and $400 as overhead in 
the cases of the Drying Systems fee. Appellee wbuld 
not agree to these deductions but oiBfered to execute a 
receipt for the amount tendered as payment on acccjunt. 
Appellant would not make payment of the amount pro¬ 
posed except upon the execution of a release in full on 
account of the fees involved. Appellee stated frahkly 
that he would not execute such a release. It is now)iere 
claimed that appellant ever offered the amount then\due 
in accordance wdth the 1926 contract. Moreover, after 
that time, large fees have been collected by appellant 
and no amount whatever has been tendered on this! ac¬ 
count. 

The fact is, appellant has had the use of appellee’s 
share of this money for years. In one fee, he has held it 
for six years and admits that he has used it as his dwn. 
The further fact is that appellant never tendered to'ap¬ 
pellee the amounts actually due him and found to be |due 
him by the court. The only amounts ever tendered were 
those stated in the two letters above mentioned and I the 
amounts then offered were less than what was due ^nd 
less than the appellee claimed to be due at that time. 
Surely there is no equity or foundation of fact in appel¬ 
lant’s claim that appellee prevented settlement. 

It has been shown above that in a case of this kind, 
interest is allowable as a matter of legal right and eqpity 
follows the law. Even if interest were not allowably as 
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of right, it was discretionary with the court to allow or 
not allow interest as the equity of the case requdred. 
Having exercised that discretion, the action of the lower 
court will not be disturbed. 

XIII. 

CONCLUSION 

A summary of appellee’s case will not be attempted 
since the propositions discussed have already been cov¬ 
ered in detail. It is hoped that the tedious extension of 
this discussion will be condoned on account of the con¬ 
fusing manner in which the appellant’s case has been 
presented. It was thought to be within the bounds of 
propriety to present an authoritative reply, even to the 
many immaterial contentions urged in appellant’s brief. 

From an examination of appellant’s contentions, it ap¬ 
pears that his appeal is wholly without merit. Not a 
single error ih the action of the lower Court has been 
disclosed and the decree should be affirmed. 

Respectfully submitted, 

DWIGHT E. RORER, 

' Attorney for Appellees. 

ROBERT M. FOSTER, 

Washington, D. C., 

Of Counsel 
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A few of the manv inaccuracies and unfair state! 

I 

ments in appellee’s brief will be noted and then some 
of his contentions briefly answered. | 

I 

i 

I. I 

I 

I 

Miscellaneous Errors and Unfair Statements. I 

j 

On page 2 appellee claims credit for securing! 
German claims. While this is not important it is notj 
accurate, as shown by appellee’s references to the' 
record. I 
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On ])ai>e 3 appellee gives a misleading and inaccu¬ 
rate statement of his location and availability after the 
separation of the parties in ^lay, 1923, and down to 
1927. See paragraph 8, page 7, of the record, and 
paragraph 8 of the findings of the court below (K. 78 
and 79). 

At i)age 40, near bottom, ai)i)ellee’s reference to 
Inferences to i)e drawn from appellant’s testimony in 
regard to the files is unfair. The files in all the cases 
were kept in a cabinet in the court room ])rior to and 
during the trial, and, until after the decree, the key was 
in the hands of the bailiff and these files were avail¬ 
able to ])oth parties and were freely used at the trial. 
The correspondence in these files was arranged in 
chronological order and it was easv to determine who 
had done the work in these cases. 

At i)age 8 appellee argues that it was a partnershi]) 

I 

because avjpellant’s compensation was likewise to be 
a percentage of the fee earned. The contract of April 
4, 1922, does not provide for any compensation to ap¬ 
pellant. Appellant was running the business and, 
therefore, was to get all the profit exce})t the ‘k‘om- 
pensation” to be paid ai)pellee. This is a very clear 
indication that the arrangement was not a partnership. 

In Mehan v. Valentiney 145 U. S. 611, referred to on 
page 9 of appellee’s brief, the court fully discussed the 
(luestion of partnership and said, among other things: 


‘‘In whatever form the rule is expressed it is 
universally held that an agent or servant, whose 
compensation is measured by a certain propor¬ 
tion of the profits of the partnership business, 
is not thereby made a partner, in any sense.” 
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At the bottom of page 9, and on page 10, appellee 
contends that the parties treated the arrangement las 
a partnership. It is observed that the record discloses 

I 

no evidence of this except the use of the word “part¬ 
nership ’ I 

Upon reading page 14 of appellee’s brief the coijrt 
should also examine page 178, and at the bottom 'of 
page 140 of the record. 

On page 24, finding 8 of the court below is not quoted 
in full. See record, page 78. | 

At the middle of page 30 the quotation from i)aj>e 
45 of appellant’s brief is inaccurately given. | 

II. I 

i 

Appellee’s Claim of Work on Unsuccessful Cases Not 

Sustained. 

Appellee relies almost exclusively upon the work he 
claims to have done in two cases, namely: the “Wi|e 
Tax Matter” and the “Netherlands Claim”, to sup¬ 
port the claim that he worked on unsuccessful case’s. 
(See his brief, pages 5, at the top, 18 at top, 36, 37, 38, 
39, and 40.) A brief explanation will show that his 
claim is without foundation. | 

The so-called “Wise Tax Matter” came to the office 

1 

from Colonel Jennings C. Wise, a member of the bar, 
who represented the Associated General Contractors 
of America, many of whose members had paid income 
taxes on profits derived from contracts with State^. 
The question to be tested was whether such taxes were 
legally imposed. The Associated General Contractor's 
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of America circularized their members and had them 
tile claims for refund or abatement in order to prevent 
the running' of the statute of limitations while the 
legality of the tax was being tested. These claims for 

... I 

refund and abatement were procured and filed through 
the office of Colonel Wise. The principal work, so far 
as a})pellant and appellee were concerned, was the 
selection of a proper test case and the bringing of a 
test suit. This matter dragged along until after ap¬ 
pellee went to Florida. The record shows that the 
proceedings in the test case were prepared by appel¬ 
lant (Defendant’s Exhibit 20, R. 244; Exhibit 21, R. 
24")). The Supreme Court, in a case in which none of 
these parties were interested, upheld the legality of 
such taxes and the test suit was abandoned befoi‘(‘ it 
was brought. 

A retainer of slightly over $1,000 was t)aid by 
Colonel Wise, and appellee was paid his share (De¬ 
fendant’s Exhibit 16, R. 247). All the ])arties received 
all their services were worth. The ‘AVise Tax 
]^Iatter”, therefore, was not only not an unsuccessful 
case, but the record shows that appellee did practically 
nothing in it. 

The ‘‘Netherlands Case” was one in which Mr. C. C. 
Calhoun, a member of the bar, employed a])pellant 
approximately six months before appellant and appel¬ 
lee became associated. It was a claim of the Nether¬ 
lands Government against the United States. It had 
been prosecuted before the War Department and 
rejected. After such association ^Ir. Calhoun and ap- 
l)ellant decided to present the case to the State Depart- 


ment and to prepare a brief in connection therewith. 
Appellant asked appellee to render some assistance! in 
collecting* data and in ])reparing this brief, and ap¬ 
pellee did so. Appellee did no work on this case except 
ill assisting* in the preparation of this brief, and did 
no work subsequent to sometime in 1923. Thereaftjir, 
Mr. Ckilhoun and appellant prosecuted this case befcire 
the Stale Deiiartment for a nunilier of years and it Wias 
disallowed bv Secretary Kellogg*, Secretary Huglies 
and Secretary Stimson. It will, therefore, be seen tl^at 
the work done by appellee was comparatively m^g- 
ligible in the course of its prosecution. Moreover, tliis 
case has been eliminated from this proceeding, jis 
shown by yiaragraph 3 of the decree of the cohrt 
lielow (R. 93). I 

Since these are the two cases on which he relies, ap¬ 
pellee’s claim to having done work in unsuccessf|ul 
eases must fail. I 

I 

III. I 

There Was no Agreement to Pay Appellee 40 Per Cent 

Gross. I 

At page 25 of his brief appellee quotes iiaragraph 
10 of the findings of the Court below and endeavoi*s 
to spell out of this finding* and the correspondence re¬ 
ferred to an agreement bv which he was to receive -io 
per cent gross of all fees collected. This position is 
wholly untenable. The Court below did not uphold 
this contention, nor do the facts. j 

In the first place, even if the Court below was rigljt 
in holding that appellee understood he was to get 40 
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per cent gross, there could be no agreement because 
the Court below also held that appellant did not have 
ani) such understanding. Certainly there could be no 
agToement unless the minds of the parties met. 

Appellant contends that appellee did not lionestly 
believe that he was to receive 40 per cent gross of the 
fees earned. On April 4, 1923 (K. 20G, 207), ap})ellee 
knew he was not going to remain in the suite and bear 
any part of the expenses of the cases, and he admits 
at page 25 of his brief that at that lime he knew ap¬ 
pellant intended to retain all the cases in his office. It 
was with full knowledge of these facts that ap])eileo 
on April 28, 1923 (R. 211, 213), asserted it was !iis 
understanding that he was to receive 40 ])er cent of the 
gross fees. Could he have honestly so understood it in 
view of this knowledge and in view of the fact that he 
knew that under the contract of A])ril 4, 1922, he was 
entitled to only 40 per cent net after paying one-half 
the office expenses and devoting all )iis time to the 
cases? He admits there was no answer to his letter 
of April 28 on this question. However, again on June 
9, 1923 (R. 225, 226), long after the parties liad sepa¬ 
rated and he knew that appellant ivas retaining the 
cases for prosecution in his office and at his expense, 
he again proposed the 40 per cent gross agreement. 
If he was sincere in his statement of his understand¬ 
ing on April 28, why did he again reassert the under¬ 
standing on June 9, and seek a confirmation I 

In view of the fact that what appellee was propos¬ 
ing was an agreement wholly different from, and much 
more advantageous to him, than the one of April 4, 



1922, his claim may be properly looked on with sus^^i- 
cion. On the other hand, from appellee’s further con¬ 
tention that an agreement arose as a result of appel¬ 
lant’s silence in the face of his proposals, it is ap¬ 
parent that he then regarded his letters of April 88 
and June 9, 1923, as mere proposals for a new aprAe- 
went, instead of the statement of an existing agree¬ 
ment. It is conceded there was no answer to his 
proposals. 1 

But what of the merits of appellee’s contention that 
the circumstances created an agreement to pay him 40 
l)er cent gross of the fees earned? All these casis 
were on a contingent fee basis, if there was a recoveiiy 
the net amount earned would be the fees collected leSs 
the expenses incurred, if there was no recovery there 
would not onlv be no fees but no means of recovering 
the expenses involved. If, therefore, there was a bind¬ 
ing agreement to pay him 40 per cent gross he wais 
thercbv at once legallv and forever relieving himselif 
of any expense, overhead or otherwise, with the ex¬ 
pectation of receiving 40 per cent gross in case of sud- 
cess and suffering no loss in case of failure. 1 

Let us see how this would work out. If appellee’js 
contention is true, what were the parties to get out of 
these cases ? In case of success, appellee says he wai 
to get 40 per cent gross. But if appellee got 40 pei* 
cent gross what was appellant to get? Certainly not 
60 per cent gross, because the expense of prosecutioh 
must be borne by someone and if not borne by or par-j 
ticipated in by appellee all the appellant would get 
would be what was left, if anything, after paying 40 
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per cent gross to appellee and deducting the expense 
of prosecution. In case of failure what were the 
parties to get under this alleged agreement ? The ap¬ 
pellee was to get nothing, but was to be relieved of all 
expense. The appellant was not only to get nothing 
but was to suffer the loss of all that had been expended 
or incurred in their prosecution. 

It is, therefore, absurd to say that at the time the 
parties separated, when appellant knew he would have 
to prosecute all these cases at his own expense, ap- 
])ellant agreed to give appellee 40 per cent of the gross 
fees. Such an agreement would have been in the teeth 
of the agreement of April 4, 1922. That contract not 
only limited appellee to 40 per cent of the net fees but 
specifically obligated him for one-half the office ex¬ 
pense and further obligated him to devote his atten¬ 
tion to the prosecution of the cases. 

Appellee argues (page 26 of his brief) that such an 
agreement was reasonable because each was to ))(‘ar 
the expense of running his own business, and he pro¬ 
ceeds to place the blame on appellant for assuming the 
responsibility of prosecuting the cases. This argu¬ 
ment is not valid. In the first place, the duty of prose¬ 
cuting these cases was assumed by appellant from 
necessitv as has been fullv demonstrated. In the next 

» V 

place the expense of prosecuting these cases existed 
and continued irrespective of what appellee calls the 
private business of the parties. It has been demon¬ 
strated that the handling of these cases was not merely 
incidental to the handling of other business in appel¬ 
lant’s office, but necessitated the devotion by appellant 
of approximately one-half of his time and of his office 
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for a period of approximately five years. The irre¬ 
sistible conclusion is that there was not any ag'reem^nl 
between the parties at the time of separation by which 
appellee was to get 40 per cent gross. j 

Strangely enough, while appellee contends in his 
brief (page 26) in the most emphatic terms that th^re 
was an express agreement to pay him 40 per cent gro\>s, 
he then contends that there arose an obligation to pgy 
him 40 per cent gross by estoppel, due to the silefice 
of appellant in respect to the proposals contained jin 
appellee’s letters of April 28 and June 9, 1923. | 

It is not clear whether appellee contends that a new 
agreement arose by estoppel due to the silence of alp- 
pellant or whether he contends that the estoppel arose 
as a result of the silence of appellant in respect (o 
appellee’s statement of his belief in the existence i)f 
a certain state of facts with respect to which it w^s 
appellant’s duty to speak in order to avoid the perpe¬ 
tration of a fraud. Upon these theories of his conte^i- 
tion a brief answer will suffice. i 

In the first place, it is the general rule that an offer 
or proposal made can not be turned into an agreement 
because the person to whom it is made makes no replj*, 
even though the offer states that silence will be takojii 
for consent. The circumstances under which an agre(|- 
ment may result from silence are exceptional in their 
character and of rare occurrence, and can arise onlV 
where there is a plain duty to speak and that duty waj^ 
neglected to the harm of the other party. See on this 
proposition 13 C. J., 276, Beach v. United States, 226 
U. S., 243; Prescott v. Jones, 41 Atl. 352; Royal Insur\ 
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ance Company v. Beatty, 119 Pa. 6, 4 Am. St. Rep. 622. 

Appellee'S proposals of April 28 and June 9, 1923, 
were different from the contract of April 4, 1922; they 
were, therefore, proposals of a new agreement. No 
case has been found where an agreement was created 
by the silence of the party addressed unless there was 
a plain duty to si)eak and silence would result in fraud. 

In the next place, it naturally follows that appellee’s 
pro])Osals of April 28 and June 9, 192J, did not con¬ 
stitute a statement of the existence of a state of facts 
with respect ’ to which appellant remained silent and 
upon which api)ellee acted to his prejudice. These let¬ 
ters did not state facts. They were proi)osals of a 
new agreement or appellee’s conclusions as to his 
rights under an existing agreement, and no duty rested 
upon appellant to enter into any controversy with ap¬ 
pellee in respect to his interpretation of his claimed 
rights. But, even if appellee’s proposals were state¬ 
ments of facts, appellant was under no duty to si)eak 
unless silence amounted to fraud. 


The law on this subject is well settled. See Colum¬ 
bus State Bank v. Corrig, 92 N. \V. 324; Kuske v. Jevne, 
226 N. W. 938; SJiaic i\ Farmers Bank and Trust Co., 
31 S. W. 893; Smith v. Vara, 241 N. Y. S. 202; Boon v. 
Gulf F. £ A. Railway Co., 78 Southern 956, 201 Ala. 
560; Indiana LumbermaiVs Mutual Insurance Co. v. 


Myers Stave and Mfg. Co., 164 Ark. 359; BanT of 
Lumpkin v. Bank of Stewart County, 20 Ga. Appeals 
1; Denison v. Daives, 117 xV. 314, 121 Me. 402; Mason 
V. Dulaney, 124 A. 390, 144 Md. 108; J. H. Gerlach Co. 
V. Noyes, 147 N. E. 24, 251 Mass. 558, 45 A. L. R. 961; 
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Anthony v, Midivest Live Stock Commission Co,, 260 
S. W. 94; Shipler v. Potomac Copper Co., 220 P. 10^7, 
69 ^lont. 86; Blanch v. Pioneer Mining Co., 159 'P. 
1077, 93 Wash. 26; Campbell v. Lynch, 106 S. E. 869, 
88 W. Ya. 209. i 

I 

Upon a review of tliese aiitliorilies it may propeiily 
be said that appellant did not owe the appellee the 
duty to speak unless appellee was not only led |to 
believe in the existence of the ag-reement for 40 por 
cent gross as proposed by him, but appellee must al$o 
have been led, in reliance upon tliis belief due to ap¬ 
pellant’s silence, to act to his prejudice. | 

AVhat was the situation from ai)pellant's stand¬ 
point? lie knew that he would have to assume tHe 
entire expense and res])onsibility for ])rosecuting tl^e 
cases; that the fees were contingent on success; that 
no proof had been bled in them, no awards made and 
no jn-ovision made for the i)ayment of awards in case 

thev were made. The whole situation was one of uii- 

% 

certainty—as to the work to be done, the results to be 
achieved, the attitude of appellee, etc., etc. In these 
circumstances appellant had a clear right to leave 
matters as thev were and to await the outcome of 

* I 

these cases before being forced into any adjustmentj 
These cases were all on a contingent fee basis witlij 
the right of the clients to discharge counsel at an\i 
time, and a serious controversy between appellant] 
and appellee was calculated to destroy the business! 
altogether. These are appellant’s reasons, frankly! 
stated, for leaving things as they were to be deter¬ 
mined by future events. 


i 
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What of appellee’s position at the time? Whatever 
his rig’ht were, his rii>‘hts were. lie was at li])erty to 
take any action or to pursue any course lie saw fit. If 
he had never made the pro])osal of April 28 and June 
9, what could he have done? He could have sued. Rut 
he could have asserted onlv such rie,‘hts as he had 
under the contract of April 4, 1922. He has never 
lost the rii>:ht to do that. If appellant had said that 
his proposals' of April 28 and June 9 were wrong* ap¬ 
pellee could have sued hut he could not have main¬ 
tained any greater rights than he then had any more 
than he can do so now. There is no contention in the 
record that any more could have been earned in these 
cases than was earned by appellant, so that no ])os- 
sible benefit *could have resulted to appellee as a re¬ 
sult of a suit at the time the parties sejiarated. On 
the contrary it must be apparent that such a suit 
would have probably destroyed all prospects of earn¬ 
ing* anv fees in these cases. 

But appellee says that ho understood that he was 
going* to get 40 per cent gross of these fees, that is, 
that appellant was to handle them, bear the expense, 
and give him 40 per cent gross. Assuming* this state¬ 
ment to be true, what does it amount to? It amounts 
simply to his belief that he was going* to get more out 
of these cases than he could theretofore possibly claim 
under the contract of April 4, 1922. Instead of being 
lulled into security to his injury, as he contends, he 
was simply permitting* himself to labor under the ab¬ 
surd hope of profiting from another’s efforts and at 
another’s expense to a greater extent than he was en- 


I 

I 

I 

I 
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titled under the contract of April 4, 1922, relieved | of 
any of the burdens or responsibilities of that contraict. 
And now he says that a fraud will have been perpe¬ 
trated upon him unless he gets all he expected or hoped 
to get because appellant did not at that time spejak 
up and say he was not entitled to receive what he was 

claiming. I 

i 

IV. i 

I 

Appellee’s Claim of no Dimunition Not Applicable! 

Here. i 

i 

Beginning at page 41 of his brief appellee contencls 
that there can be no dimunition of his share because 

i 

he did less work than api)ellant or even if he did ho 
work at all on the cases, and he cites certain authori¬ 
ties. These authorities support the general rule thht 
as between general partners ruuning a business tlie 
Court cannot measure tlie services of each and mal^e 
distributions according!v. But those authorities are 
not aihdicable lierc, for two reasons, first, because 
there is here a contract (April 4, 1922) prescribin|>: 
what was to be done by appellee to entitle him to 40 
per cent net, and secondly, because appellee had rep- 
dered liimself unavailable to perform the work agree^ 
to be done and was not engaged in running the busih 
ness. I 

v. : 

Judicial Dissolution Not Contemplated in This Case* 

At page 43 of his brief appellee suggests, by a quo-l 
tation from Consiial v, Cummings, 222 U. S. 262, thati 

i 

I 

i 

I 

1 

1 

i 

i 

I 

I 

i 

I 

I 

i 

1 

j 

i 
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even thoug’li he may have failed to perform his agree¬ 
ment it could not be terminated excei)t by a judicial 
dissolution. The answer to that suggestion is, tirst, 
tliat the quoted language of the Supreme Court iu the 
Cons}(aJ case was ohiter dicta because in that case the 
court held that the contract did not oldigate Kdmonds 
to do anv of the work and, secondlv, because in the 
case at bar the contract (April 4, 1922) expressly pro¬ 
vided that it might be terminated bv breach before 
the end of tlie year. 


Tliat contract (paragraph! 8) was not a contract for 
a year, but for a //car unless sooner hrcacbcd. If this 
meant anything it meant that if ap])ellee failed to per- 
fon]i the agreement it was terminable at the option 
of appellant like any other agreement of employment. 
It mav be conceded that the action of determining a 
contract breached might be subject to judicial review, 
but that is no more than what is now being done, a^d 
hence appellee has suffered no injury as a i-esult of 
ai^pellanCs failure to seek a judicial determination of 
the breach prior to the expiration of the year. 


VI. 


Appellee’s contention (page 52 of his brief) that 
the contract of October 14, 1926, referred to services 
and expemies in all matters is, of course, not borne 
out by the context of this agreement, since it clearly 
referred onlv to German claims. 
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1 


i 

I 

i 


VII. I 

There was no trial below on the issue of the 1926 
contract, the amendment made a new case, and t{he 
court was without jurisdiction to decree under that 
contract. 


A])])elloo (page 58 ef seq. of liis brief) (liscussiHl 
llie status of the contract of October 14, 19*26, at tljie 
trial in the court below, and contends (i)ag'e 60) that, 
so far as German claims are concerned, the case below 
was actually tried on the issue of that contract. Th^s 
is not supported by the record. Appellee admits 
(page 59) that the contract of October 14, 1926, gpt 

into the case as a matter of defense. This is truk 

1 

Appellee was suing, even in German claims, upon thie 
contract of April 4, 1922. He was not suing on th^ 
contract of October 14, 1926, but was seeking to repij- 
diate that contract. Since appellee was suing on thb 
1922 contract it was necessary for appellant to interl 
pose the 1926 contract to show that the 1922 contrac^t 
no longer existed so far as German claims were coni- 
cerned. This was shown to the court below to be thcj 
law as laid down in Winston r. Arlington Fire Insurl 
ance Co.^ 32 D. C. Appeals, 61. 1 

Appellee’s contention, therefore, that his right to rej 
covery in German claims was tried upon the issue of| 
the 1926 contract is not true. That contract was not inj 
the pleadings and there was no issue on it. It was noti 
sued on. It was interposed merely for the puri)ose of| 
showing that appellee was not entitled to recover ini 
German claims under the 1922 contract. i 


I 

I 
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The issue upon which the trial took place is clearly 
shown bv the record. Suit was broue:ht on the 1922 

\ i . 

contract in all cases, German claims and otherwise. 
The 1926 contract was before the court as a defense. 
It was in this state of the pleadings that the case was 
tried on March 9, 10 and 11, 1931 (K. 73). Xot or.ly 
had appellee not sued on the 1926 contract for German 
claims but he had alleged in his bill that this contract 

I 

was void, and during the trial by amendment (K. 73) 
alleged another ground of illegalitv of this contract. 
The court below made its findings on Ai)ril 23, 1921 
(R. 75), holding appellee entitled to recoveiy in Ger¬ 
man claims under the 1926 contract. On May 8, 1931 
(R. 89), appellant moved for a re-hearing u])on the 
princi])al ground that the court was wrong in allowing 
recoverv under the 1926 contract when the same was 

*r 

not in issue at the trial. The court overruled this 
motion (R. 92). After the motion for rehearing, that 
is on May 14, 1931 (R. i)age 97), appellee got ])ermis- 
sion to amend his bill so as to rely upon the 1926 con¬ 
tract which he had theretofore repudiated and which 
was not in issue at the trial, and this motion was 
granted. 

The 1926 contract not being in issue at the trial ap¬ 
pellee could not defend against it. ^loreover, aside 
from any pleadings and aside from the impossibility of 
defending against the 1926 contract because it was not 
in issue, there was not a trial of the case U])on the 1926 
contract. The record heloiv shows the utter coufusion 
of the court as well as the parties iviih respect to the 
status of the 1926 contract. Appellee hy ivrongfully 


I 
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suing in the German cases on the 1922 contract and hg 
repudiating the 1926 contract, thus making* it iiecesf 
sary to interpose this contract as a defense to his suit 

I 

in German cases, sought to oblige appellant to conimii- 
himself as to his position tvith respect to the 1920 con\ 
tract under a state of the pleadings ivliich deprived hhri 
of the opportunity of making proper defense to thai 
contract because it was not in issue. The 192C) contract 
was not in issue at the trial, no defense could be made 
to it, and the court below should have dismissed the bill! 
as to German claims or should have re-heard the casc^ 
under a state of pleadings which would liave enableci 

i 

appellant to properly defend. As clearly demonstrated! 
by the record the purpose of entering into the 192() con-i 
tract was to avoid litigation on the 1922 contract soj 
far as German claims were concerned. A])])elleej 
breached that contract not only by rei^udiating it but! 
bv suing on the 1922 contract. But at no stage under! 
the pleadings at the trial could appellant take advan-| 
tage of his proper defense. | 

The authorities cited by appellee (page 61 et seq. of| 
his brief) in support of his contention that the amend-! 
ment allowed bv the court below after the trial of thei 

I 

case was proper, are not applicable to the facts inj 
this case. In Neubeck v. Lynch, 37 D. C. Appeals 576, | 
581, Mr. Justice Van Orsdel said: I 

j 

‘AVhere an amendment does not operate! 
totally to confer jurisdiction, or to change the | 
cause of action or shift the right of action, but | 
merely supplies an additional element essential | 
to a proper statement of a cause of action de- i 
fectively stated, or an additional jurisdictional! 


IS 


averment essential to clothe the court with com¬ 
plete ])ower to conduct the suit to a legal con¬ 
clusion, it should be allowed.” 


In other words, if the amendment operates to change 
the cause of action or shift the right of action it is im- 
proi)er, the amendment being })i‘ 0 ])ei‘ only wlien it 
merely supidies an additional element essential to a 
proper re-sfatement of a cause of action defectively 
stated or an additional jurisdictional averment es¬ 
sential to clothe the court with power to conduct the 
suit to a legal conclusion. 

Judged by every element in the foregoing statement 

I 

the amendment in this case was improper. First, the 
amendment operated to change the cause of action in 
German claims from the 1922 contract on wliieh the 
suit was brought to the 1926 contract; secondly, it 
shifted the right of action from the 1922 contract to 
the 1926 contract; thirdly, the amendment did not 
merely supply an additional element essential to a 
proper statement of a cause of action defectively 
stated because suit was deliberately brought on the 
1922 contract and there is no pretense that appellee 
made a defective statement of his cause of action be¬ 


cause he deliberately based the same upon the 1922 
contract and deliberately and expressly repudiated the 
1926 contract; and, fourthly, the amendment did not 
constitute merely an additional jurisdictional aver- 

I 

ment essential to a judicial determination of the cause, 
but interposed an entirely different contract from that 
upon which the suit was brought and tried. 


I 


The effect of the interposition of the amendment | at 
the time it was allowed is obvious. The 1926 contract 

I 

was clearly not a partnership agreement, but appellalnt 
could not raise that question and insist upon a rigjht 
to trial by jury because the 1926 contract was not lin 
issue. It was also apparent that appellant had a valid 
defense to the 1926 contract of partial failure of cdn- 
sideration, because it had been entered into to avdjd 
litigation under the 1922 contract and appellee hhd 
breached that agreement, but appellant was unable ^o 
defend on that ground because the 1926 contract w^s 
not in issue. | 

From every point of view the amendment was iiii- 
proper because it denied to api)ellant substantial 
rights, and the bill as to German claims ought to haye 
been dismissed or the case reheard upon a x)roper 
statement of the issue involved. | 

i 

VIII. I 

Appellee (page 72 of his brief) contends that the 
court can not consider the question as to appellant|s 
right to compensation for services in unsuccessful 
cases because this point was not specifically assigned. 
It is a sufficient answer to say that paragrajohs 10 and 
17 of the assignment of errors clearlv bring before 
this court the question of what, if anything, appellep 
is entitled to under a proper settlement. i 

Respectfully submitted, | 

i 

EDWARD STAFFORD, i 

^ j 

Attorney for Appellant, j 
(2630) i 
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